
What is a director?

What are the duties of directors?

Directors govern a company on behalf of the shareholders of that company. 
The Corporations Act 2001 states in section 198A (1) that ‘the business of a 
company is to be managed by or under the direction of the directors’.

Becoming a director involves taking on specific legal duties and 
responsibilities. The duties and responsibilities imposed on directors under 
the Corporations Act 2001 apply to many different organisational structures 
such as public companies, proprietary companies and more.

There are more than two million directors in Australia of private, public, NFP 
and government organisations.

1.

2.

BEING A COMPANY DIRECTOR

The Corporations Act 2001 sets out four main duties for directors.

• Directors must act with the degree of care and diligence that a 
reasonable person might be expected to show in the role. The same 
duty is imposed on directors at common law. The business judgment 
rule (discussed below) provides a ‘safe harbour’ for a director in 
relation to a claim at common law or under section 180.

• Directors must act in good faith in the best interests of the 
company and for a proper purpose, including to avoid conflicts 
of interest and to reveal and manage conflicts if they arise. This 
is both a duty of fidelity and trust, known as a ‘fiduciary duty’ 
imposed by general law and a duty required in legislation.

• Directors must not improperly use their position to gain an 
advantage for themselves or someone else or cause detriment to 
the company (section 182).

• Directors must not improperly use the information they gain in the 
course of their director duties to gain an advantage for themselves or 
someone else or cause detriment to the company (section 183).

Directors may have other responsibilities under other laws. Every 
company is involved in activities which are regulated by other laws 
i.e. hiring and firing people, renting an office, marketing, etc. There 
are over 600 of these laws (Federal, State and Territory) under which 
a director can be personally liable. Examples of these laws include 
competition law, occupational health and safety, environmental law 
and taxation. There will also be specific industries which have very 
specialised laws e.g. aviation.
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Who is considered to be a director? 

The role of a non-executive director 

How to meet your responsibilities as a director

How many directors are on a board?

The term ‘director’ is defined in section 9 of the Corporations Act 
2001 to mean:

• A person validly appointed as a director or an alternate director

• A person that acts in the position of a director, although not 
validly appointed (de-facto director)

• A person who is not validly appointed as a director, but the other 
directors are accustomed to act in accordance with that person’s 
instructions or wishes (shadow director)

Non-executive directors govern an organisation together with the other directors on behalf of 
shareholders or members by whom they are elected. A non-executive director is one who is not 
employed by the organisation in an executive capacity. All directors, whether executive or non-
executive, must comply with basic legal requirements under the Corporations Act 2001.

Non-executive directors go by a number of names. In Australia and the UK, they are 
sometimes referred to as ‘independent directors’.

In Australia, it is considered good practice from a governance perspective for a majority of 
directors on a board to be non-executive and independent, especially in listed companies. 
Proxy advisors are increasingly rating companies on the independence of the board as a sign of 
their adherence to principles of good governance.

Individuals must provide their written consent to becoming a director 
before they are appointed as a director. The company they are 
becoming a director of must keep this written consent.

Individuals must also fully understand their role as director and the 
legal obligations it comes with in regards to managing the company. 
Individuals should avoid becoming a director at the insistence of 
others or on the promise that they will not have to do anything.

To be eligible to become a director of a company, an individual 
must be at least 18 years of age, and also consent to taking on 
the role and responsibilities that come with being a director.

People who are undischarged bankrupts; have entered into a 
personal insolvency agreement under the Bankruptcy Act 1966; 
have been banned by ASIC or a court from managing corporations 
or have been convicted of dishonesty related offences cannot 
become directors.

Upon becoming a director of a company that has employees, 
individuals should find out if there are any Pay As You Go (PAYG) 
withholding or Superannuation Guarantee Charge (SGC) amounts that 
are owing to the ATO by the company.

Failing to meet a PAYG withholding or SGC liability by the due date 
may result in directors becoming personally liable for a penalty equal 
to the unpaid amount under the ATO’s Director Penalty Regime.
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7.What to do before becoming a director

The Corporations Act 2001 requires public companies to have at least three directors, two 
of whom must ordinarily reside in Australia. Proprietary companies must have at least one 
director who must ordinarily reside in Australia.

For proprietary companies with a sole director who is also a sole shareholder, a second director 
can be appointed by the original director recording the appointment and signing the record.

Regardless of the number, a board of directors should be made up of individuals that represent 
both the company’s management and shareholders’ interests. 

A board of directors with an appropriate and diverse mix of skills, knowledge and experience 
that fit the company’s objectives and goals will be better equipped to rise to any challenges 
that may arise within and outside the company.

Individuals are unlikely to get into trouble as company directors if they:

• are honest and careful in dealing with the company

• understand their legal obligations and make compliance with 
them part of their business

• stay informed about their company’s financial position and 
performance, ensuring that their company can pay its debts on 
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time and keeps proper financial records

• give the interests of the company, its shareholders and its 
creditors top priority

• use information received through the position of a director 
properly and in the best interests of the company

• obtain professional advice when in doubt


