
  

  

DE-FITTING A PREMISES AT THE EXPIRY OF A  

FRANCHISE AGREEMENT 

 
Franchise agreements are for a fixed term and can eventually come to an end, therefore franchisees must 
be mindful of their responsibility to de-fit their premises on expiry.  
 
When a franchise agreement expires, along with a franchisee’s lease, a franchisee is  required to de-fit and 
make good the premises at their own cost.  
 
If a franchisor holds the lease from the landlord, the franchisee will have signed a licence to 
occupy (or a similar document).  Under that document, a franchisee is bound by all the 
terms of the lease including the make good obligation. 
 
Franchisees often assume that their franchisor will purchase the business at the expiry of 
the franchise agreement or pay the franchisee for their fixtures, fittings, base and equipment. A franchisor 
has no obligation to do this, unless expressly stated in the franchise agreement. We often hear franchisees 
say "the franchisor will not want this shop to close.  They will pay for our equipment."  Then franchisees        
discover that the franchisor does not want the shop.  A franchisee should take this into account before   
deciding not to renew a franchise.  Rarely will a franchisor pay market value for a business including a 
goodwill component.  They may pay either the written down value for the equipment or market value but 
that will not be much.  Equipment that cost a lot to install (in some cases hundreds of thousands) may only 
bring five thousand dollars or less when valued as second hand equipment. 
 
Some franchisees may be lucky and have a franchisor willing to purchase their business, or perhaps      
purchase their second hand equipment at its market value, saving the obligation to de-fit and make good 
the premises. Alternatively the landlord may intend to lease the premises as they are to a new tenant, and 
may prefer a franchisee to leave part or all of the fit-out. However this is not common. 

 
The obligation to de-fit involves removing all fixtures and fittings from the premises 
and reinstating it to the condition it was in before the business was operated. The 
premises are essentially returned to an empty shell, ready for the next tenant. This 
can be a costly process. The lease may also require a franchisee to pay rent until the 
de-fit is completed. We know of one instance where the landlord decided not to     
renew because they preferred a different tenant.  They insisted on a complete de-fit 
which cost the franchisees about $40,000.  It was a dreadful situation where, through 

no fault on the part of the franchisee, the franchisee lost their business worth hundreds of thousands of  
dollars and were then forced to de-fit. 
 
Some landlords may be willing to accept a predetermined de-fit fee, saving a tenant from carrying out a   de
-fit themselves. This should be discussed well in advance though.     
 
If a franchisee does not de-fit a premises at the end of a lease, they can be liable to pay a landlord       
damages in the amount that will cover the reasonable costs of making good the premises. The Supreme 
Court of Victoria has ordered tenants to pay their landlords the costs of de-fits for a food store in the 2011 
case of Nutshack Franchise Holdings Pty Ltd v Lend Lease Real Estate Investments Ltd, and a nursing 
home in the 2013 case of Fenridge Pty Ltd v Retirement Care Australia (Preston) Pty Ltd & Ors (No 2). 
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It is good practice for parties to make a record of the state of the premises at the commencement of a 
lease. 
 
Additionally at the expiry of a franchise agreement, in the unlikely event that the franchisee keeps the  
premises, franchisees are required to de-badge their premises, meaning they must stop using the         
franchisor’s trademarks and remove any identifying features of the franchise. Franchisors will often inspect 
the premises after it has been de-branded to ensure that it has been properly completed. The terms of any 
restraint of trade must also be considered as it is unlikely the franchisee would be able to use the premises 
for a business in competition with the franchised business. 
 
Franchisees will have advanced warning if the franchise agreement will not be renewed and they are 
required to de-fit. Under the Franchising Code of Conduct, a franchisor is required to notify a franchisee at 
least six months before the end of the franchise term as to whether or not the franchise agreement will be 
renewed.  
 
Before entering into a franchise agreement, franchisees should be mindful of their de-fit obligation when the 
agreement expires. At Bywaters Timms we can assist franchisees, franchisors and landlords to understand 
their rights and responsibilities regarding making good a premises. We can advise on de-fit provisions for 
franchise agreements and leases, and assist in any disputes which may arise. 
 
A de-fit can be expensive, therefore a little thought and planning at the right time is essential.   
 

Warning—this article is only meant to give you general information and should not be relied on as legal advice.  If you want more 
information then talk to one of our lawyers. 


