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DISPUTING INHERITANCES AND WILLS IN AUSTRALIA—
CONTESTING A WILL 

GENERAL EXPLANATION ABOUT WILL DISPUTES IN AUSTRALIA 
 
There is often confusion among the general public about the concept of “contesting” or “challenging” or 
“disputing” a Will or probate.   In law, these terms have different meanings in relation to Wills and Estates.   
It follows that before a solicitor can determine whether you have a right to make a claim against a deceased 
person’s estate it is necessary to have a clear idea of what type of action it is. 
 
All States and Territories in Australia have their own legislation with regard to challenging, contesting and 
disputing Wills, although there are many similarities.   Reference in this article to legislation or law, unless it 
says otherwise, means a Queensland Act.   However, it is not just legislation that governs the law in this 
area but cases which have already been decided in the courts in all states and territories (and sometimes in 
other commonwealth countries) may also be analyzed and considered. 
 
We have prepared a series of articles.  This article will deal with contesting a Will/disgruntled beneficiary.  
See our other articles on: 
 

• Challenge to the validity of a Will 
• Disputing a Will 

 

CONTESTING A WILL 
 
This type of action generally involves a contest between members of the deceased person’s family and 
other persons who are named as beneficiaries in the Will.    This is called a “Family Provision Claim” and is 
probably the most common type of Will dispute.   
 
The law relating to family provision cases is in legislation in each state and territory.  In Queensland, it is in 
the Succession Act 1981 (as amended) but in other states the Act may have a different name.   Some 
states have their own Family Provision Act.

Unlike the types of action discussed above, a family provision claim does not involve an allegation that the 
Will is invalid, and therefore it is not necessary to prevent probate being granted.   In fact if you are an ex-
ecutor and believe there may be a claim of this nature then you should proceed promptly to obtain a Grant 
of Probate to enable you to defend the claim.    
 
An applicant under the Family Provision Legislation is simply saying, “….the Will may be valid but I don’t 
like what it says….”….so it is the actual terms of the Will that are disputed and not the Will itself.   This is 
an important distinction to make in deciding whether or not to caveat against probate being granted. 
 

Warning—this article is only meant to give you general information and should not be relied on as legal advice.  If you want more 
information then talk to one of our lawyers. 

Contact :  Janice Bywaters  
 
E:jbywaters@btlaw.com.au 

Contact :  Trudy Jardine 
 

E:tjardine@btlaw.com.au 
or contact us using the details below 
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FAMILY PROVISION—CONTESTING A WILL 
 
Family members of a deceased person will often file this type of claim because they feel the Will does not 
meet their expectations in terms of what the Will says they are to get from the  deceased estate.   There 
seems to be a common myth that the division of a deceased estate must be “fair” and that anyone who is 
not happy about what a deceased’s Will says may make a claim and ask the court to give them a share, or 
a greater share than the Will gives them.    
 
This is not the case!   The distribution of a deceased estate does not necessarily have to be fair – particu-
larly when the estate is to be divided amongst nieces and nephews.   A person may have 10 nieces and 
nephews but leave everything to just one or two of them.   The others cannot make a Family Provision 
Claim, no matter how deserving they think they are, unless they were maintained or supported by the de-
ceased.  Then they may fall within the definition of “dependent”.  If they were named as beneficiaries in an 
earlier Will they may be able to have the later Will set aside on some other ground – but it will not be a 
Family Provision Claim.   This is because of the limited categories of persons eligible to make this type of 
claim. 
 
The Act says that if any person (the deceased person) dies whether testate (where there is a Will) or intes-
tate (where there is no Will) and in terms of the Will or as a result of the intestacy adequate provision is not 
made from the estate for the proper maintenance and support of the deceased person’s spouse, child or 
dependant, the court may, in its discretion, on application by or on behalf of the said spouse, child or de-
pendant, order that such provision as the court thinks fit shall be made out of the estate of the deceased 
person for such spouse, child or dependant.    
 
It goes on to say that the court shall not make an order in respect of a dependant 
unless it is satisfied, having regard to the extent to which the dependant was being 
maintained or supported by the deceased person before the person’s death, of the 
need of the dependant for the continuance of that maintenance or support.   The 
court will also decide if it is proper that some provision should be made for the de-
pendant and if the deceased had a “moral duty”.  The court then makes a wise and 
just assessment of the interests of all persons.   
 
So the categories of persons who are eligible to claim are limited to “spouse” “child” 
and “dependant”.   However, those categories are themselves reasonably wide.   
For example “spouse” includes a de facto partner (whether same gender as the deceased or not);   “child” 
includes a stepchild, if the parent and step parent are still married or the parent died before the step parent.  
The question of whether a person was “dependent” on the deceased will be a matter of fact to be proved by 
the applicant who must show they were wholly or substantially supported by the deceased. 
 
It is important to note that the Family Provision Claim is a two-stage process.   A person who feels they 
were not adequately provided for must first establish their eligibility to make the claim by proving their rela-
tionship to the deceased.   The time limit to commence proceedings in the court in Queensland is nine 
months from the date of death and is fairly strictly enforced. 
 
If you think you may be eligible to make a Family Provision Claim we recommend you seek legal advice as 
soon as possible after the death because even if you are able to file your claim within the 9 months time 
limit, if you have failed to give sufficient notice of your intention to the Executors then you may find the es-
tate has already been distributed and it will not be easy to claim it back. 
 
The best way of making sure your hard earned assets go to your intended beneficiaries after you die is to 
get good legal advice at the time of making your Will.  Discuss with your lawyer anyone you think may be 
able to bring a claim.  Remember, your Will is the most important document you will ever sign. 
 
If you think you have a right to lodge a claim then contact us for advice. 
 
For further information contact Trudy Jardine or Janice Bywaters. 


