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The old s52 of the Trade Practices Act (TPA) is 
now s18 of the Australian Consumer Law (ACL).  
It is much the same and provides that “A person 
must not, in trade or commerce engage in conduct 
that is misleading and deceptive or is likely to 
mislead or deceive”. 

It is worthwhile noting that the new section refers 
to a “person” whereas the old section referred to 
“a corporation”.  The reason for the change is 
because unlike the old TPA which did not apply to 
States, the States have now incorporated the ACL 
into their Fair Trading Acts. 

The ACL is schedule 2 to the Competition and 
Consumer Act (CCA). 

S29 of the ACL is in the Part 3.1 headed “Unfair 
Practices” and sets out that “a person must not in 
trade or commerce in connection with the supply 
or possible supply of goods or services or in 
connection with the promotion by any means of 
the supply or use of goods or services make a 
false or misleading representation” in regard to 15 
different areas which include: 

 That goods are of a particular standard, 
quality, value or have a particular history; 

 That goods are new; 

 Purports that someone has purchased or 
given a testimonial or sponsorship for goods; 

 In regard to the price, origin or need; 

 Availability of facilities to repair; 

 Existence or exclusion of warranty or 
guarantee; 

 Requirement to pay for a warranty 

 Requirement to pay for a right the person 
already has.  

That is of course an abbreviation of the section. 

Part 3.1 also has sections dealing with other 

unfair practices like:  unsolicited supplies, 
pyramid selling,  harassment and coercion and 
misleading conduct regarding characteristic of 
goods. 

There are substantial pecuniary penalties for a 
breach of Part 3.1 of $1.1m for a company and 
$220,000 for an individual. 

2 recent cases show how costly it can be to 
breach the ACL 

ACCC v TPG Internet Pty Ltd (No 2) [2012] 

FCA 1629 

TPG Internet launched an advertising campaign 
on television, radio, in newspapers and online, 
and later in magazines, coupon booklets and 
brochures, and on cinema screens, and indoor 
and outdoor billboards for its “Unlimited ADSL2+” 
broadband plan. 

The advertising claimed that customers could 
obtain an unlimited ADSL2+ broadband internet 
service for the cost of $29.99 per month.  

The Federal Court found the advertisements 
failed to adequately disclose that this was only 
offered on condition that the customer also 
purchase home phone line rental from TPG at an 
additional cost of $30 per month. 

The monthly cost of the bundled services was 
therefore $59.99 not $29.99. 

The ACCC wanted $4m—$5m in penalties 
because there were 9 courses of conduct.  The 
first phase of the advertisements were television, 
radio, internet and print and the second phase 
were television, radio, internet, print and outdoor. 

The court thought there were 9 courses of conduct 
but that regard needed to be had to the “totality 
principle”. 
 
“This principle requires that the entirety of the 
underlying contravening conduct be viewed by the 
Court so that it may determine whether the 
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proposed penalty is just and appropriate as a 
whole. 

The rationale of this principle is to ensure that the 
proposed penalty is proportionate when the 
contraventions are viewed collectively. Its 
application means that although there are nine 
distinct courses of conduct, the total penalty for 
all related classes should not exceed what is 
proper for the entirety of the underlying 
contravening conduct.” 

So the penalty was  

 $2m: plus  

 A corrective notice to every person who 
had purchased the internet service alerting 
them of the error and giving the consumer 
the option to cancel the service; plus  

 Corrective advertising in major 
metropolitan newspapers bearing TPG’s 
logo and stating they had engaged in false 
and misleading conduct; plus 

 An ad to appear on all its websites that 
would not disappear unless closed; plus 

 Maintain and administer a compliance 
program to be agreed with the ACCC; plus 

 Pay the ACCC’s costs "incidental" to the 
proceeding so as to capture costs incurred 
before the proceeding was filed.  Costs 
would have been many hundreds of 
thousands of dollars. 

ACCC v APPLE PTY LIMITED [2012] FCA 646 

(21 June 2012) 

This was quick! 

Between 8 March 2012 and 12 May 2012 Apple 
on its website, on demo computers in stores and 
in promotional material impliedly represented that 
an “iPad with WiFi + 4G” (“the Device”) could 
connect directly to the Telstra LTE mobile data 
network in Australia. 

It could not do that.  So the court held that each 
case, Apple engaged in conduct that was liable 
to mislead the public as to a characteristic of the 
Device which is a breach of s33 of the ACL that 
says a person must not engage in conduct that is 
liable to mislead the public as to the 
characteristics of any goods. 

Apple were aware at least from 8 March that the 
claim was incorrect. 

The ACCC raised the issue with Apple a number 
of times from 15 March.  They did not desist. 

On 28 March 2012, Apple gave the court 
undertakings to prepare a statement advising 
consumers that the new iPad cellular model was 
not compatible with current Australian 4G LTE 
networks and WiMax networks.  These were 

prominent on its website and in stores by 4 April 
2012. 

The court  was clearly not impressed with 
Apple’s conduct.  If it could have been shown 
how many consumers had been mislead or 
whether there had been any benefit gained over 
competitors (as there had been in the TPG case) 
then the penalty may have been higher. 

There were agreed facts put before the court 
which were basically a settlement of the case.  
So the court could not tell if Apple has “a 
corporate culture conducive to compliance with 
the ACL”.  It did go in their favour that Apple had 
never before been engaged in similar conduct. 

The court also stated “there is no issue as to the 
capacity of Apple to pay a substantial penalty 
that Apple”.  Bromberg, J did make an interesting 
comment: 

“I harbour a concern that the size and 
financial strength of Apple diminishes the 
meaningfulness of the penalty proposed” 

He then imposed a pecuniary penalty of $2.25m 
again taking into account the totality principle 
and ordered a contribution to the ACCC’s costs 
of $300,000. 

Lessons 

 Businesses must ensure that their 
advertisements are not false or misleading 
in any way. 

 Multiple penalties will be imposed if the 
advertising is done in multiple ways such 
as print, television, billboard etc.  But the 
totality principle will be applied.  

 Thinking that the conduct was legal (as 
TPG did) and even getting favourable 
legal advice will not excuse unlawful 
conduct; 

 The effect on competitors will be taken 
into account by the court.  So if the 
conduct has an adverse effect on 
competitor’s share of the market, then the 
penalty may be higher. 

 Acting quickly to remedy the breach will 
help; 

 The ACCC can move very quickly and 
costs can mount very fast.  Early 
agreement can limit costs to a 
“contribution” as in Apple instead of costs 
“incidental” as in TPG 

 It is not only the pecuniary penalty but the 
damage to reputation by corrective 
advertising that can damage a business. 

 Be careful or pay the expensive price! 

Warning—this article is only meant to give you general information and should not be relied on as legal advice.  If you want more 
information then talk to one of our lawyers. 


