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Just when is it appropriate for an employer to dismiss an employee for distributing pornographic 
emails from their work account? 
 

Recent Decisions of the Fair Work Commission 
 

A 2013 decision by the Fair Work Commission found that Australia Post could not dismiss three     
employees who had sent and received pornographic emails from their work accounts. In B, C and D v 
Australian Postal Corporation T/A Australia Post, new email-filter software was installed that           
uncovered a high level of distribution of pornographic emails throughout some Australia Post offices. 
Forty employees received warnings and due to the nature and volume of the material distributed, three 
employees were terminated. The Commission ordered the employees’ positions be reinstated, and 
noted that pornographic emails are not an automatic ground for dismissal. 
 

The Commission considered the 2006 case of Queensland Rail v Wake, where the dismissal of an 
employee who distributed pornographic emails was found to be justified. In Queensland Rail, the    
employer put a strong focus on communicating clear workplace policies on pornographic emails 
through a variety of regular verbal and written warnings, workshops and disciplinary enforcement. 
 

In Australia Post, the scale of the problem and the lack of email use policy             
enforcement led the Commission to find that there was a culture of tolerance by those 
in managerial positions who overlooked this practice of distributing pornographic 
emails. There was no action taken by the employer to enforce email use policies in 
the past, nor monitor the employees’ compliance with policies.  
 

Under the Fair Work Act 2009 (Cth), an employer must have a valid reason to dismiss an employee, 
and the dismissal must not be harsh, unjust or unreasonable. Australia Post had a valid reason to  
dismiss the employees due to the distribution of pornographic emails, contrary to company policies. 
However the dismissal would have been harsh, unjust and unreasonable when consideration was 
given to the past culture of tolerance to this practice. 
 

Lessons for Employers 
 

These cases show: 
 

 that employers cannot automatically dismiss an employee for the distribution of pornographic 
emails; 

 

 employers must have a workplace policy; 
 

 each employee should acknowledge having read the policy; 
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 the policy should be strictly enforced; 
 

 there should be no tolerance for breaches; 
 

 it should be reviewed regularly and employees notified of any updates. 
 

Bear in mind that if an employee receives unwarranted emails that the employee considers are of a sexual 
nature, then the employee may be able to claim sexual harassment in the workplace. 
 

If an employer does not have an appropriate workplace policy, the employer may be held liable for the   
actions of a staff member who sends an offending email. 
 

At Bywaters Timms we can help employers draft an internet and email use policy best suited to their    

workplace, as a social media policy, harassment policy and all other workplace policies. 

 


