
 

  

RESIDENTIAL PROPERTY - RECENTLY ENCOUNTERED  

TIPS AND TRAPS 

 
Not every property conveyance is straightforward, and it takes a careful eye to identify issues which can 
soon create a complicated situation between the parties involved in a transaction. The routine flow of    
communication between purchaser, seller, lawyers, banks and real estate agents often encounters a bump 
in the road, and finally reaching settlement to hand over keys can seem like a pipe dream. We have       
outlined some of the recent issues encountered and identified by the team at Bywaters Timms when acting 
for purchasers and sellers throughout a sale or purchase of residential property. 
 
Unspecific Condition Dates 
 
Before a contract is signed, care must be taken to ensure that dates for the 
satisfaction of conditions are clearly expressed. This should be done by   
reference to the contract as a whole. A contract may say that the date for the 
payment of the balance deposit is ‘upon the contract becoming                 
unconditional’. This is all well and good when concrete dates are set for the 
satisfaction of finance and building/pest inspection conditions, but dates  
contained in a contract’s special conditions must always be considered,   
especially those falling on the date of settlement.  
 
A special condition such as a contract being subject to the successful settlement of the purchaser’s current 
home on the date of settlement means that a contract won’t reach unconditional status until that special 
condition is fulfilled: 
 

 It certainly creates a difficult situation for both seller and agent if a balance deposit, often a quite 
sizable sum, remains outstanding on the morning of settlement.  

 At this stage both purchaser and seller may have removal vans booked or even packed, relying 
on a smooth handover of keys on the day of settlement. 

 
This acts as a reminder that: 
 

 A good working relationship should be maintained with the real estate agent, because receiving 
confirmation of receipt/non-receipt of a balance deposit at such a late stage is vital.  

 Settlement figures may well require an adjustment on the morning of settlement to compensate 
for a purchaser’s unpaid balance deposit, if they are unable (or unwilling) to provide this deposit.  

 Thinking forward to the consequences at settlement due to a vague condition date is very     
important because deadlines can be stretched to their limits when banks need to alter cheque 
details at quite a late stage in the process.  

 
The same lesson applies to contracts stating that building/pest inspection conditions are due on satisfaction 
of finance approval: 
 

 A contract with interconnected conditions can result in the disruption of the whole chain of events 
when sometimes quite common problems occur.  
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transaction. 
 
In the recent case of Habi Pty Ltd v Global Group Enterprises Pty Ltd, the Brisbane District Court dealt with 
a matter where the settlement date for a transaction was linked with the finance date: 
 

 Due to delays and extensions regarding finance approval, miscommunication between the     
parties led to confusion over the calculation of the settlement date, resulting in the sale falling 
through.  

 The purchaser failed to recover their $80,000 deposit.  
 
Double Settlements 
 
It is common for lawyers to act for a person who is both selling and purchasing different properties, and for 
the settlements to both occur on the same day. Sometimes an existing property must be sold in order to 
finance the purchase of a new property, therefore this relies on both transactions going to plan. Sometimes 
a difficult situation can occur in a double settlement if one of the transactions falls through – if a person’s 
existing property fails to sell, they therefore cannot pay the balance for the purchase of their new property. 
 
To avoid this dilemma, a special condition should be inserted into the contract for the purchase of the new 
property, making the contract conditional upon the successful settlement of the sale of the purchaser’s   
previous property.  
 
Correct Finance Approval 
 
Approval of the purchaser’s finance is one of the central conditions of a 
sale contract. A purchaser must notify the seller by a fixed date that their 
financier (often a bank) has granted finance approval, locking the         
purchaser into the contract regarding the finance condition. But what   
constitutes ‘approval’? 
 
A recent trend encountered among some banks is that they issue the   
purchaser a letter stating that finance has been approved, which includes 
limited details of the loan and advises that they will shortly be issued with 
the loan contract. The purchaser will then issue this to their lawyer, and instruct to advise the seller that 
finance has been approved. A     prudent legal practitioner should not act on this letter alone.  
 
It should be noted: 
 

 The loan contract is the key to finance approval; when a client is told on the finance due date that 
the loan contract is on its way, a lawyer can be put in a difficult situation.  

 This loan contract, and not the letter, is the evidence of finance approval, and the purchaser will 
only have approval once they receive this contract.  

 This distinction is important, because the details in a letter of approval may differ from the       
expanded details in a loan contract.  

 A loan contract should therefore be thoroughly checked before notifying a seller of finance      
approval.  

 
It is not uncommon to discover hidden fees in a loan contract that a purchaser has not agreed to, and 
would not have agreed to had they been made aware. There may also be errors in the description of a 
property, where a simple typo can prevent the booking of settlement until its correction, which may even 
force the purchaser to request an extension to the settlement date. We had a situation recently where the 
street number was incorrect. This meant that loan documents needed to be reissued. Notice to the         
settlement department was late so we could not book in settlement. If it had not been for the personal 
banker stepping in, the client would have been homeless for the weekend! 
 
Whilst in some circumstances a lawyer can notify a seller of finance approval without first seeing a loan 
contract, they should always err on the side of caution, and ensure that the purchaser knows the inherent 
risks of confirming finance approval without first seeing the full terms and conditions. A seller may not agree 
to an extension to the settlement date, leading to the contract falling through, or alternatively they have the 
right to charge the purchaser interest for the period of the extension. 
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Owner Builder Licences 
 
Prior to signing a contract, a seller must disclose to the purchaser any work undertaken on the property 
under an Owner/Builder licence issued by the Queensland Building Services Authority. If the seller fails to 
make this disclosure, the seller is taken to warrant that any undisclosed work was carried out correctly, per 
clause 7.4 of the contract (REIQ 9

th
 Edition). This means that if undisclosed work is defective, the           

purchaser can be entitled to compensation. Both the purchaser and seller’s lawyers will soon discover if an 
Owner/Builder licence has been granted. It will be registered on the Title to the property as an                
Administrative Advice on the standard Title Search which is conducted in every sale or purchase of         
residential property.  
 
An Owner/Builder licence will only remain registered on the Title to a property for a period of 7 years before 
it is removed by the Registrar. If the work was not in fact carried out a seller should have this removed from 
the Title to the property prior to settlement. A lawyer will need to contact the Building Services Authority, 
and likely the local council, to provide evidence that no work was undertaken on the property.  
 
It is only when the Building Services Authority is satisfied with the evidence requested that they will apply 
for the Registrar to remove the Owner/Builder licence from the Title. This process should be started as 
early as possible because it can take approximately 15 to 20 working days, at a minimum. 
 
Pre-settlement Possession 
 
Sometimes, although not frequently, a purchaser may request the seller’s 
permission to take early possession of the property and move in before the 
settlement date. The rights and obligations for early possession under 
clause 8.5 of the contract (REIQ 9

th
 Edition) require the purchaser to   

maintain the property in substantially the condition as at the date of      
possession. The purchaser’s possession will only be under a personal  
licence, and the seller can terminate this early possession at any time. 
This does not create a relationship of landlord and tenant, nor waive a   
purchaser’s rights under a contract. The purchaser is required to insure the property, as well as indemnify 
the seller against any expense or damage resulting from the purchaser’s early possession.  
 
Both purchaser and seller should give careful consideration to determine whether early possession is a 
suitable option. As there is no obligation for the purchaser to pay rent under the contract, a specific     
agreement must therefore be formed. An agreement for a licence fee (like rent) to use the premises is an 
appropriate solution and will ensure the purchaser has an incentive to meet the due dates. Concession 
must also be made for rates and water usage, which will need to be adjusted in the settlement statement as 
of the date of possession, instead of the settlement date. 
 
From the seller’s point there are risks: 

 If the transaction deteriorates and does not reach settlement, a seller may encounter problems 
evicting the purchaser or someone the purchaser has let into possession because of the        
absence of a landlord/tenant relationship.  

 A purchaser may identify a fault with the property and try to use this as leverage against the 
seller to reduce the price at settlement, which may lead to delay or even litigation over the     
property.  

 
When a prior relationship exists between purchaser and seller, a seller may be in a better position to pass 
judgement on allowing early possession. It is up to the seller to judge as to whether the benefits of early 
possession and the trustworthiness of the purchaser outweigh the risks involved.  
 
From the purchaser’s point of view there are also risks: 

 A seller may be unable to reach settlement.  

 The seller may not be able to make clear the Title to property, such as failing to have their    
mortgage over the property released.  

 Because the purchaser will not own the property until after settlement, they should not spend any 
money on improving the property if granted early possession.  

 
Advising Settlement Agents 
 
It’s not always convenient or cost effective for the client for a lawyer to attend settlement themselves, so 
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this task is often delegated to a law practice’s support staff, or an outside settlement agent. A person   
properly trained and given appropriate instructions to attend settlement will often complete the process 
without a glitch, but care should be taken to ensure that this person (who is handling a very sizable      
transaction) knows the exact requirements. Settlements are often swiftly executed in a busy setting where 
impatience runs rife. Patience at settlement is key.  

 
The Title Check is a critical part of the process, and what has been observed 
as commonly overlooked by settlement agents. A settlement agent receiving a 
release of mortgage from the seller’s bank then simply handing it to the       
purchaser’s bank is not performing their duties properly. A Title Search for the 
property obtained on the same day should be bought to settlement and closely 
compared to the release of mortgage to ensure that all details of the property 
and mortgage correspond. Failure to check these details can lead to           
troublesome issues with banks and Title transfer documents after settlement. 
 
 
 

Conclusion 
 
Buying a property is an important matter. Dealing with lawyers who know what they are doing and can  
handle any “bumps” in the transaction can relieve a lot of stress to the parties. At Bywaters Timms we pride 
ourselves on the excellent service we give our clients. Call us to discover our point of difference. 
 

Warning—this article is only meant to give you general information and should not be relied on as legal advice.  If you want more 
information then talk to one of our lawyers. 


