
 

RESPONSE TO CONSULTATION PAPER 187- Effective disclosure in an operating and 
financial review 
 

 

B1Q1  Do you agree with our view of what an OFR is, and broadly what it should contain? If not, 

please explain why not. 

 

We recognize the importance of the provision of material information (including and beyond the 
financial information) about a company and that this is the proposed purpose of the OFR in the 
Discussion Paper (“the Paper”) for the Draft Regulatory Guide.  However, we believe that this 
proposed guidance represents a missed opportunity.  
 
It recognizes that important information about a company already exists in many places - inter alia 
analysts’ presentations (paragraph 6) and continuous disclosure filings (paragraph 15). But it does not 
explore fully the options that might be available to deliver this information in a manner other than as 
a document that is, is in respect of matters available elsewhere, a précis. 
 
Furthermore, in our view, whilst this paper is predicated on the requirements of legislation, it 
represents a lost opportunity to explore more fully who the users of this information might be and 
how their needs could be best addressed   The Paper seems to consider the needs of a wider 
spectrum of users than those envisaged by the Corporations Act. That Act specifically refers to 
“members” whereas the term “investors” used in the Paper implies at least future as well as present 
members.  
 
In view of that implied extended brief for the Paper we neither believe that that the term “investors” 
is sufficiently precise when many investors get their information through intermediaries (such as 
brokers and financial advisers) nor do we think that is appropriate to limit the users to present and 
future investors. We therefore pose the following questions in respect of the OFR: 

 Is it supposed to provide information to analysts?  

 Is it supposed to be for the benefit of sophisticated investors such as fund managers? 

 Is it supposed to provide information for a broad spectrum of non-analyst investors?  

 Should it not also be directed towards creditors or employees as users? 
 

In our view if these questions were addressed, the answers to a number of the questions express or 
implicit in this paper would be answered including: 

 How detailed should the commentary be; 

 How could it best be presented and through what medium; and 

 The extent of the unreasonable prejudice exemption.  
 
B1Q2  Do you agree with our view that an OFR should be a major source of information about an 

entity’ s business to meet the information needs of investors? If not, please explain why not. 

 

For the reasons we have given above we believe that the OFR can be important to the extent that it 
provides a means of collating information and providing direction to other more detailed sources of 
information but, because of the plethora of information already available (though not always well 
coordinated), we do not believe that it should of itself be a seen as a primary source of that 
information. If that is the intended objective for the OFR, then we disagree with that objective 
because: 

 It will lead to duplication of that information that has already been presented on a more 
timely basis (for example through continuous disclosure); and  

 However well crafted, it could lead to confusion in the nuances that may appear to be 
present in different articulations of the same information - for example as between 
information in  a continuous disclosure release and that same information re-presented in 
the OFR. 

 
We refer also to our response to questionC8Q1. 
 



 

B2Q1  Is there other additional guidance that would be useful about the relationship between 

disclosures in other documents and the disclosures made in the OFR? 

 

We believe that the Paper should be re-focused to address the points we have made in our comments 
in the two preceding paragraphs.  Otherwise it will be no more than a very narrow interpretation of 
legislation and a potential source of confusion and duplication. 
 

B3Q1  Do you agree with our view on the level of disclosure required? If not, please explain why not 

and suggest alternatives. 

 

The level of disclosure meets the objectives set in the Paper but does not in our view meet the 
present and future needs of users or preparers of financial statements (see our answers to Questions 
B1Q1 and B1Q2 above). 
 

C1Q1  Do you consider that the proposed guidelines on the specified contents of an OFR (as set out in 

the draft regulatory guide) are appropriate? If not, please explain why not and suggest alternatives. 

 

The level of proposed guidelines on the specified contents of an OFR meets the objectives set in the 
Paper but does not in our view meet the present and future needs of users or preparers of financial 
statements. 
 

C1Q2  Do you agree with the examples of disclosure set out in Tables 1 and 2 of the draft guide? If 

not, please explain why not. If you think that there is a preferable way of illustrating our guidance, 

please suggest alternatives. 

 

Whilst we understand the demand from some parties for a “practical example” we have a concern 
that such examples can lead to the use of those examples as templates without real thought.  
 
The difficulty with all such templates, as we know from having drafted model accounts, is that it is 
difficult to make them sufficiently realistic so that they convey the rigour that needs to be applied in 
compiling such disclosures. 
 
We believe that if the place and function of the OFR were reconsidered in line with our initial 
comments in this response there would be less need for such templates as the primary focus of the 
OFR would be to provide links and pathways to other more fulsome descriptions of the matters 
proposed to be in the OFR. 
 

C1Q3  Do you think that there is any other key information that should be included in an OFR that has 

not been referred to in our draft guidance? 

 

Our view is that the Paper is not deficient in terms of the identification of information that users 
generically might need but it is deficient as a consideration of the core nature of the OFR and the 
manner in which it can best be presented to meet the needs of all users to avoid duplication and 
confusion as dealt with in our comments in response to the first two questions above. 
 

C2Q1 Do you consider that our proposed guidance on disclosure about an entity’s operations (as set 

out in the draft regulatory guide) is appropriate? If not, please explain why not and suggest 

alternatives. 

 
Whilst we continue to accept that the Paper recognizes in broad terms the needs of users generically 
we believe that it is flawed in the fact that it does not canvas the questions of who the users of 
information about a company might be (notwithstanding the limited legislative definition of the OFR) 
or the manner in which the multiplicity of the sources of that information already available might be 
pulled together without duplication or confusion. 
 
 
 
 



 

C3Q1 Do you agree that the reference to RG 228 in relation to business models is useful? If not, please 

explain why not and suggest alternatives. 

 

Our response to this question is the same as our response to C2Q1 namely that whilst we agree that 
discussion of business models is in principle useful to users our agreement on this point does not 
detract from our overall view that whilst the Paper recognizes in broad terms the needs of users 
generically it is flawed as it does not canvas the questions of who the users of information about a 
company might be (notwithstanding the limited legislative definition of the OFR) or the manner in 
which the multiplicity of the sources of that information already available might be pulled together 
without duplication or confusion. 
 

C4Q1 Do you consider that our proposed guidance on disclosure about an entity’s financial position 

(as set out in the draft regulatory guide) is appropriate? If not, please explain why not and suggest 

alternatives. 

 

Our response to this question is the same as our response to C2Q1 namely that whilst we agree that 
the proposed guidance on disclosure about an entity’s financial position (as set out in the draft 
regulatory guide) is in principle useful to users generally our agreement on this point does not detract 
from our overall view that whilst the Paper recognizes in broad terms the needs of users generically it 
is flawed as it does not canvas the questions of who the users of information about a company might 
be (notwithstanding the limited legislative definition of the OFR)  or the manner in which the 
multiplicity of the sources of that information already available might be pulled together without 
duplication or confusion. 
 

C5Q1 Do you consider that our proposed guidance on disclosure about an entity’s business strategies 

and prospects (as setout in the draft regulatory guide) is appropriate? If not, please explain why not 

and suggest alternatives. 

 

Our response to this question is the same as our response to C2Q1 namely that whilst we agree that 
the proposed guidance on disclosure about an entity’s business strategies and prospects (as set out in 
the draft regulatory guide) is in principle useful to users generally our views on this point do not 
detract from our overall view that whilst the Paper recognizes in broad terms the needs of users 
generically we believe that it is flawed in the fact that it does not canvas the questions of who the 
users of information about a company might be (notwithstanding the limited legislative definition of 
the OFR)  or the manner in which the multiplicity of the sources of that information already available 
might be pulled together without duplication or confusion. 
 

C7Q1 Do you agree with our interpretation of the exemption requirement? If not, please explain why 

not. 

 

Exemption requirements in respect of disclosure need to be carefully curtailed as the argument that 
information is commercially sensitive is easy to make and hard to disprove. Such exemptions should 
limited to impending transactions where the question of sensitivity can be relatively readily assessed. 
In our experience historically many matters have been considered commercially sensitive but once a 
pattern of general disclosure is in place that sense of sensitivity diminishes.  Inter alia this has 
included perceptions about of the sensitivity of information about borrowing rates.  
 
In an era of extensive investment in equities by superannuation funds we believe that it is important 
for the long-term safety of retirement savings that investors, or their advisor/ manager surrogates, 
are fully informed about the companies in which they invest and this should be the paramount 
consideration in determining disclosures. 
 

C7Q2 Do you agree that, when information has been omitted in reliance on the exemption, a summary 

of the type of information omitted and the reasons for the omission should be disclosed, where 

possible? If not, please explain why not. 

 

We agree with this proposition. 
 



 

C7Q3 Do you agree with the final example of disclosure (relating to the use of the unreasonable 

prejudice exemption), which is setout in Table 2 of the draft regulatory guide? If not, please explain 

why not. 

 

 We do not see that the proposed wording actually makes it clear that the exemption is being relied 
on and therefore do not understand the purpose of the example 
 

C7Q4 Are there other matters of practical guidance that should be included? If so, please describe 

these matters and explain why you think they should be included. 

 

We do not have any other matters of practical guidance that are not covered elsewhere in this 
response. 
 

C7Q5 Do you agree with our suggestion for internal record keeping? If not, please explain why not. 

 

We agree with the proposal for internal record keeping. 
 
C8Q1 Do you consider that the proposed good disclosure practices in Table 3 of the draft regulatory 

guide are appropriate? If not, please explain why not and suggest alternatives. 

 

We believe that Table 3 represents an unnecessarily legalistic interpretation of s299A. An alternative 
interpretation is that s299A does not preclude incorporation by reference and to the extent that ASIC 
has powers to provide interpretations (or relief) we believe it has the capacity to explore this 
approach 
 

C9Q1 Do you agree that it is not appropriate to include guidance on integrated reporting at this 

stage? If you think guidance should be included, please explain why. 

 

Whilst we understand that integrated reporting is as yet underdeveloped we believe that its 
principles are absolutely aligned with the requirements of an OFR. Therefore the Paper should at least 
actively encourage the use of integrated reporting and consequently provide some guidance, as to its 
use. 


