
Commercial contracts and the payment of dividends 

In the matter of ICM Investments Pty Ltd v San Miguel Corporation and another [2012] VSC 504, 

[2012] VSC 509, Justice Peter Vickery has just handed down a lengthy judgement which considers a 

variety of key Corporations Act issues.   

ICM Investments sold half of Berri Fruit Juices to San Miguel in August 2004.  It then sold San Miguel 

the other half in December 2005 after exercising a put option that required the Phillipines-based 

brewer to buy its stake.  ICM claimed it was owed $3.5 million in dividends, plus almost $1.5 million 

worth of franking credits, in respect of the six months just prior to the sale at the end of 20051.  

Justice Vickery dismissed the claim. 

In his judgement2, which runs to nearly 150 pages, he pulls together and analyses the law as it 

related to the construction of commercial contracts and to the payment of dividends out of profits 

under S 245T of the Corporations Act 2001 as it stood in 2005.  Notwithstanding the subsequent 

change in the law to prefer a solvency over a profits test for dividends, his conclusions on directors’ 

obligations to consider financial information before paying a dividend are still relevant. 

Consequently he touches on a number of areas that are relevant to accountants.  As part of his 

consideration of Marra Developments Ltd V Rofe Pty Ltd [1977] 2 NSWLR 616, he considers the 

nature of management accounts as compared with general purpose statutory accounts prepared 

under accounting standards and whether or not monthly management accounts provide a proper 

basis for directors to declare dividends (para 369ff).  He notes at para 444ff that there were a 

number of adjustments and provisions under discussion within Berri in the second half of 2005 

which would have an impact on the 31 December financial report.  If therefore the Board had been 

convened to consider the declaration of a dividend in late December, they would have had to take 

these adjustments and provisions into account in forming an opinion as to whether there were 

profits available for distribution. 

Interestingly for accountants, he also considered the status of ASIC’s Information Releases.  In this 

case the relevant release was IR 05-57 on the implications of the transition to IFRS in 2005.  He 

states “the status and application of the ASIC Release IR 05-57 was not clear, and was capable of 

differing interpretations” (para 532).  Whilst that release specifically referred to the transition to 

IFRS, his comments have relevance to the status of ASIC Information Releases generally and that 

status remains unclear.  “On one view, the ASIC Release merely indicated a policy position to the 

effect that ASIC would not pursue inadvertent infringements of the newly introduced AIFRS 

accounting standards in respect of dividends declared and paid during a transition phase (para 

534).”  “I accept that ASIC Release IR 05-57 was intended to provide authoritative guidance which 

was intended to reflect the correct legal position … However in my opinion, the ASIC Release IR 05-

57 was not entirely clear, either as to ints intended operation or as to the consequences of a failure 

to adhere to its guidelines (para 537)”. 
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In the event, the outcome hinged on the accounting evidence provided by the two sides.  He 

preferred the evidence of San Miguel’s expert, Chris Westworth, who concluded that Berri had no 

profits available for distribution at 31 December 2005 (para 337ff) because previous profits, 

including items referred to as “reserves” in the financial statements, had been subsumed into earlier 

accumulated losses.  At paragraph 360 he states “… I accept as valid the opinions of Mr Westworth 

and his approach to the matters in issue which I have described.  Although other accounting experts 

may differ, … Mr Westworth’s evidence demonstrates the quality and nature of acceptable expert 

opinion which may have been available to the Berri Board in late 2005, had they sought it on the 

question as to whether to declare and pay the Second Interim Dividend at that time.”  In particular, 

Vickery J quotes Mr Westworth at para 637: “In my view, an accountant determining whether profits 

were available at any of those dates … would have sought to have financial statements prepared to 

deal with the several complex adjustments that needed to be considered, not limited to the AIFRS 

adjustments …” 

 


