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Circular No. 175/2017 
 

6 September 2017 

 

Fair Work Amendment (Protecting Vulnerable Workers) Bill 2017 
 
On 5 September 2017, the Commonwealth Government passed amendments to the Fair Work Act 

2009 with the Fair Work Amendment (Protecting Vulnerable Workers) Bill 2017 (Bill) which will 

deliver on the Government’s election promise to legislate measures to prevent the exploitation of 

visa holders and other “vulnerable” workers. It will increase maximum fines and the investigation 

powers for the Fair Work Ombudsman (FWO) in response to high profile cases of underpayment of 

employees.  

 

Higher penalties 
 

The new legislation imposes higher penalties for serious contraventions of the National 

Employment Standards, awards, agreements, minimum wage and equal remuneration orders, 

method and frequency of payment and employer obligations in relation to employee records and 

pay slips. The maximum penalty for a serious contravention is now $630,000 for corporations and 

$126,000 for individuals, for each contravention. 
 

The legislation is targeting employer compliance with employer record keeping requirements which 

are now subject to the higher penalties scale. Pay slip and record keeping contraventions may now 

have fines of up to $63,000 for companies and $12,600 for individuals. The onus of proof in claims 

for unpaid wages has been reversed in cases where the employer has not produced wage slips or 

employment records. 
 

A new regime for serious contraventions under the Fair Work Act 2009 has been established which 

provides that a contravention is only a ‘serious contravention’ if the contravening conduct was 

deliberate and part of a systematic pattern of conduct relating to one or more other persons. This 

sets out the steps to be taken in establishing whether the conduct was deliberate (e.g. a term of a 

modern award was deliberately contravened, or employees’ records were purposefully not made 

or kept).  According to the Explanatory Memorandum, “a systematic pattern” of conduct refers to 

a recurring pattern of methodical conduct or a series of coordinated acts over time and is not 

intended to encompass ad hoc or inadvertent conduct. 

 

Liability of franchisors and holding companies 
 

New provisions have been inserted to assess how a body corporate’s conduct may be assessed for 

serious contraventions, and to hold franchisors and holding companies responsible for 

contraventions in their networks. Franchisors and holding companies are to be held responsible for 

certain contraventions by businesses in their networks if they knew or could reasonably be expected 
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to have known that the contraventions would occur, or that contraventions of the same or a similar 

character were likely to occur and they had significant influence or control over the companies in 

their network.  

 

Unreasonable requirements to make payments 
 

A prohibition has been inserted which prevents employers requiring employees to give cash back 

or pay any amount of money which is unreasonable and is for the benefit of the employer. These 

provisions do not operate in relation to requests for overpayments of wages to be returned. 

 

Powers of the FWO 
 

The FWO is to have evidence gathering powers similar to those of the Australian Securities and 

Investment Commission and the Australian Competition and Consumer Commission.  This will give 

the FWO enforceable powers of questioning where the FWO has reasonable grounds to believe that 

a person can help with an investigation. Those being questioned may be legally represented and 

self incriminating information given in response cannot be used as evidence in subsequent 

proceedings.  
 

There are higher penalties for failing to comply with an FWO notice. A body corporate may be 

required by a notice to give information, which is held on its behalf by its officers, employees or 

agents.  
 

Prohibitions have been introduced which prevent a person from intentionally hindering or 

obstructing FWO personnel exercising their powers in relation to an FWO notice. 

 

False or misleading information or documents 
 

The existing payslip, employee record requirements and obligations have been amended to prohibit 

the making or keeping of records an employer knows are false or misleading, and a prohibition on 

giving false or misleading documents to the FWO.   

 

What if I want to know more? 
 

If you have any questions regarding the above changes please contact the AFEI Hotline on 

02 9264 2000 and one of our advisers can assist you. 
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