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PURPOSE OF THIS PAPER
This pre-review discussion paper provides brief information about the upcoming statutory review 
of the Work Health and Safety Act 2011 (the review). It aims to prompt consideration by targeted 
stakeholders regarding what should be included and excluded from the review, to stimulate discussion 
and encourage written feedback that addresses the points listed in this paper under the heading 
‘Proposed scope of the review’.

OVERVIEW
The NSW statutory review of the Work Health and Safety Act 2011 (the Act) is due to commence as 
soon as possible after 7 June 2016. This consultation is intended to ensure the scope and terms of 
reference for the review are appropriate to enable the review to be effective whilst being conducted in 
the most efficient manner possible.

The Act forms part of a National Work Health and Safety Framework (the national framework) which 
commenced in NSW on 1 January 2012. Because the Act is part of the national framework, the review 
needs to consider how the national framework is operating in the NSW context.

NSW is one jurisdiction out of seven that have enacted the model Act, Regulation and Codes of 
Practice, underpinned by a National Compliance and Enforcement Policy (the national framework). 
Work health and safety laws in these jurisdictions are almost identical, with the model laws being 
maintained and regularly reviewed by Safe Work Australia (SWA), a national policy body. The 
maintenance, reviews and any improvements of the model laws are led by SWA in consultation with 
all Australian work health and safety regulators, plus representatives from Industry Associations and 
Unions. NSW is committed to seeing the full benefits of harmonisation achieved, and recognises this 
review is being conducted while harmonisation of the laws is young, and complete harmonisation has 
not yet been achieved.

APPROACH FOR THIS PRE-REVIEW 
CONSULTATION AND CONSULTATION 
DURING THE STATUTORY REVIEW
Responses received from this pre-review consultation will only be considered if they relate to the 
proposed scope and terms of reference for the review as outlined in this paper.

This pre-review consultation is not intended to elicit feedback about the national framework or how 
any of the provisions are working. The time to provide comments about provisions of the Act will be 
when public consultation is undertaken during the review period, as outlined in this paper under the 
heading ‘Next Steps’.
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PROPOSED SCOPE OF THE REVIEW
This paper proposes that the review will consider the NSW specific provisions of the Act and the 
WHS Regulation 2011, plus Codes of Practice that are not part of the national framework but remain 
applicable in NSW after being carried over from former occupational health and safety legislation (the 
pre-WHS Codes). While all provisions of the Act, Regulation and pre-WHS Codes will be included in 
the review. To make the national framework operate better in the NSW context, the review is expected 
to focus on ensuring the effectiveness of NSW-specific provisions.

It is proposed that the scope of the review is covered in four main points, with the draft terms of 
reference shown in italics, as follows:

#1 Section 276B of the Act prescribes ’The 
review is to enquire into and determine 
whether the policy objectives of the Act 
remain valid and whether the terms of the 
Act remain appropriate for securing those 
objectives’. Therefore the review must 
enquire into the objectives contained in 
Section 3 of the Act.
The review should also consider how the 
Act is operating in the NSW context, to 
ensure it continues to be effective.
Note: A copy of Section 3 of the Act is 
provided at appendix 1.

#2 The Work Health and Safety Regulation 
2011 (the Regulation) is due to be 
automatically repealed on 1 September 
2017. In light of this it is proposed that the 
review will also consider the Regulation.

#3 The national framework includes the 
model Work Health and Safety Act, 
Regulation and Codes of Practice as 
developed and maintained by Safe Work 
Australia. Given that all parts of the 
national framework are regularly reviewed 
and updated, the upcoming NSW review 
provides an opportunity to consider NSW 
legacy Codes that are not planned to 
be included in any other reviews. This is 
because these Codes were made under 
NSW Occupational Health and Safety 
legislation prior to development of the 
national framework. These codes are only 
applicable in NSW, therefore they are not 
reviewed as part of the national processes, 
but they have been carried across so they 
remain applicable in NSW as though they 
were made under the WHS Act. For these 
reasons it is proposed that the review will 
consider the pre-WHS codes.
Note: A list and links to the pre-WHS 
Codes are provided at appendix 2.

#4 The NSW work health and safety laws 
sit within, and form part of, the National 
WHS framework. As the review needs to 
identify and report on how the laws are 
operating in NSW with consideration to the 
full context of the national framework, it 
is important to note that a limited national 
review known as ‘the COAG Examination’ 
was conducted commencing in May 
2014. The COAG Examination was not a 
comprehensive review, rather it focused on 
how the model laws could be improved. 
Amendments arising from the COAG 
Examination are expected to be published 
during 2016.
It is therefore proposed that the review 
may, where appropriate, draw on (but 
should not duplicate or re-visit) the work of 
the COAG Examination of the model work 
health and safety laws.
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SUBMISSIONS ON THE DRAFT SCOPE 
AND TERMS OF REFERENCE FOR 
THE REVIEW
The closing date for submissions regarding the draft scope and terms of reference is 31 May 2016. It is 
preferred that submissions are entered into the feedback form.

NEXT STEPS AND TIMEFRAMES
1. Submissions received in response to this pre-review discussion paper, and before the closing date, 

will be considered before the Scope and Terms of Reference for the review are finalised.

2. Consultation during the statutory review will commence with a discussion paper which is planned 
to be released on the SafeWork NSW and NSW Government ‘Have your Say’ websites around 
August 2016. The discussion paper will provide the final scope and terms of reference for the review, 
plus summary information about the provisions to prompt discussion and responses about the 
provisions that respondents consider to be significant.

3. Further consultation for the review will be determined after the submissions received in response to 
the review discussion paper have been analysed.

4. The report on the statutory review will be tabled in both houses of NSW Parliament before June 
2017. This will include a summary outlining the process of the review, commencing with pre-
review consultation on the proposed scope and terms of reference, consultation during the review, 
feedback received and recommendations arising from the review.

5. The repeal of the Regulation is due to occur on 1 September 2017. This means the Regulation will 
need to be remade. Information received during the statutory review will be considered before a 
decision is made regarding options for addressing the repeal. Unless the repeal of the Regulation 
is postponed, a draft version of the replacement Regulation is likely to be prepared and ready 
for consultation during early 2017. The public will be consulted when the replacement regulation 
has been drafted. This consultation will allow time for due consideration, receipt and analysis of 
submissions before the Regulation is finalised and commences.
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APPENDIX 1 – SECTION 3 OF THE WORK 
HEALTH AND SAFETY ACT 2011 NO 10
Current version as at 18 April 2016 
Part 1 Division 2 Section 3

3 Object

(1)  The main object of this Act is to provide for a balanced and nationally consistent framework to secure the 
health and safety of workers and workplaces by:

 (a)  protecting workers and other persons against harm to their health, safety and welfare through the 
elimination or minimisation of risks arising from work or from specified types of substances or plant, 
and

 (b)  providing for fair and effective workplace representation, consultation, co-operation and issue 
resolution in relation to work health and safety, and

 (c)  encouraging unions and employer organisations to take a constructive role in promoting improvements 
in work health and safety practices, and assisting persons conducting businesses or undertakings and 
workers to achieve a healthier and safer working environment, and

 (d)  promoting the provision of advice, information, education and training in relation to work health and 
safety, and

 (e)  securing compliance with this Act through effective and appropriate compliance and enforcement 
measures, and

 (f)  ensuring appropriate scrutiny and review of actions taken by persons exercising powers and 
performing functions under this Act, and

 (g)  providing a framework for continuous improvement and progressively higher standards of work health 
and safety, and

 (h)  maintaining and strengthening the national harmonisation of laws relating to work health and safety 
and to facilitate a consistent national approach to work health and safety in this jurisdiction.

(2)  In furthering subsection (1) (a), regard must be had to the principle that workers and other persons should 
be given the highest level of protection against harm to their health, safety and welfare from hazards and 
risks arising from work or from specified types of substances or plant as is reasonably practicable.
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APPENDIX 2 – PRE-WHS CODES 
PROPOSED TO BE INCLUDED IN THE 
STATUTORY REVIEW

Title Descriptor Date
1. Amenity tree industry 

code of practice
Provides practical guidance on safety requirements for 
the amenity tree industry. 

31/07/98

2. Cash in transit code of 
practice

Provides guidance to prevent injury and illness to 
persons engaged in Cash-in-Transit (CIT) operations. 

14/02/03

3. Collection of domestic 
waste code of practice

Guidance to prevent injury and illness to people 
engaged in, and persons affected by, the collection of 
domestic waste.

29/07/05

4. Control of work-related 
exposure to hepatitis and 
HIV (blood-borne) viruses 
code of practice

Practical guidance to employers and workers on the 
suitable methods to control risks in blood-borne viruses. 

15/10/95

5. Cutting and drilling 
concrete and other 
masonry Products code 
of practice

Provides practical advice on the use of saws and 
drills and associated equipment used in the cutting 
and drilling of concrete and other building structural 
materials. 

29/11/96

6. Formwork code of 
practice

Advice on preventing injury to people engaged in 
erecting and dismantling formwork and associated 
equipment. 

27/03/98

7. Moving plant on 
construction sites code of 
practice

This assists in deciding measures to prevent risks to 
workers and other people on construction sites where 
moving plant is used.

16/01/04

8. Overhead protective 
structures code of practice 

Industry guidance on the design, supply, installation and 
use of overhead protective structures. 

16/12/94

9. Safe handling of timber 
preservatives and treated 
timber code of practice

Provides guidance to ensure the health and safety 
of workers handling timber preservatives and timber 
treated with preservatives. 

20/09/93

10. Safe use and storage 
of chemicals (including 
pesticides and herbicides) 
in agriculture code of 
practice

Provides a guide to farmers and workers in agricultural 
industries on how to conform with the relevant 
legislation relating to the use and storage of chemicals. 
This includes pesticides and herbicides. 

28/04/06

11. Safe use of bulk solids 
containers and flatbed 
storage including silos, 
field bins and chaser bins 
code of practice

Intended to help prevent injuries in the use of bulk 
storage containers and flatbed storage. 

22/09/06

12. Safe use of pesticides 
in non-agricultural 
workplaces code of 
practice

Promotes safe and healthy practices in the use, storage 
and transport of pesticides by end users. 

29/06/06
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http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0020/20765/Amenity-Tree-Industry-Code-of-Practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0020/20765/Amenity-Tree-Industry-Code-of-Practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0005/20777/Cash-in-transit-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0005/20777/Cash-in-transit-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0020/20774/Collection-of-domestic-waste-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0020/20774/Collection-of-domestic-waste-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0004/20776/Control-of-work-related-exposure-to-hepatitis-and-HIV-blood-borne-viruses.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0004/20776/Control-of-work-related-exposure-to-hepatitis-and-HIV-blood-borne-viruses.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0004/20776/Control-of-work-related-exposure-to-hepatitis-and-HIV-blood-borne-viruses.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0004/20776/Control-of-work-related-exposure-to-hepatitis-and-HIV-blood-borne-viruses.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0003/20766/Cutting-and-Drilling-Concrete-and-Other-Masonry-Products-Code-of-Practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0003/20766/Cutting-and-Drilling-Concrete-and-Other-Masonry-Products-Code-of-Practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0003/20766/Cutting-and-Drilling-Concrete-and-Other-Masonry-Products-Code-of-Practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0003/20766/Cutting-and-Drilling-Concrete-and-Other-Masonry-Products-Code-of-Practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0017/20780/Formwork-Code-of-Practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0017/20780/Formwork-Code-of-Practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0005/20768/Moving-plant-on-construction-sites-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0005/20768/Moving-plant-on-construction-sites-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0005/20768/Moving-plant-on-construction-sites-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0019/20782/Overhead-protective-structures-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0019/20782/Overhead-protective-structures-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0003/20784/Safe-handling-of-timber-preservatives-and-treated-timber-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0003/20784/Safe-handling-of-timber-preservatives-and-treated-timber-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0003/20784/Safe-handling-of-timber-preservatives-and-treated-timber-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0006/20769/Safe-use-and-storage-of-chemicals-including-pesticides-and-herbicides-in-agriculture.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0006/20769/Safe-use-and-storage-of-chemicals-including-pesticides-and-herbicides-in-agriculture.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0006/20769/Safe-use-and-storage-of-chemicals-including-pesticides-and-herbicides-in-agriculture.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0006/20769/Safe-use-and-storage-of-chemicals-including-pesticides-and-herbicides-in-agriculture.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0006/20769/Safe-use-and-storage-of-chemicals-including-pesticides-and-herbicides-in-agriculture.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0019/20773/Safe-use-of-bulk-solids-containers-and-flatbed-storage-including-silos,-field-bins-and-chaser-bins-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0019/20773/Safe-use-of-bulk-solids-containers-and-flatbed-storage-including-silos,-field-bins-and-chaser-bins-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0019/20773/Safe-use-of-bulk-solids-containers-and-flatbed-storage-including-silos,-field-bins-and-chaser-bins-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0019/20773/Safe-use-of-bulk-solids-containers-and-flatbed-storage-including-silos,-field-bins-and-chaser-bins-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0019/20773/Safe-use-of-bulk-solids-containers-and-flatbed-storage-including-silos,-field-bins-and-chaser-bins-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0016/20770/Safe-use-of-pesticides-in-non-agricultural-workplaces-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0016/20770/Safe-use-of-pesticides-in-non-agricultural-workplaces-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0016/20770/Safe-use-of-pesticides-in-non-agricultural-workplaces-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0016/20770/Safe-use-of-pesticides-in-non-agricultural-workplaces-Code-of-practice.pdf


Title Descriptor Date
13. Safe use of synthetic 

mineral fibres code of 
practice

Use this to meet the requirements of the Occupational 
Health and Safety (Synthetic Mineral Fibres) Regulation 
1993. 

23/04/93

14. Safe work on roofs part 1 
commercial industrial code 
of practice

Provides employers, self employed persons and 
employees with practical advice on safe work on roofs 
for commercial and industrial buildings. 

06/09/09

15. Safety aspects in the 
design of bulk solids 
containers including silos, 
field bins and chaser bins 
code of practice

Provides guidance on safety aspects of the design of all 
types of bulk solids storage containers above four tonne 
or four cubic metre capacity. 

26/08/05

16. Safety in forest harvesting 
operations code of 
practice

Provides guidance to prevent injury to people engaged 
in the manual or mechanical felling of trees and related 
activities. 

18/10/02

17. Sawmilling industry code 
of practice

This helps in the prevention of injury to people 
employed in NSW sawmills.

24/04/97

18. Technical guidance code 
of practice

This should be followed unless there is an alternative 
course of action, which achieves the same or a better 
standard of health and safety. 

21/09/01

19. Tunnels under construction 
code of practice

Practical guidance for safe tunnel construction. 27/11/06

20. Work near overhead 
power lines code of 
practice

Provides information to protect people from the risks 
arising when working near overhead power lines and 
associated electrical apparatus.

22/09/06
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http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0020/20783/Safe-use-of-synthetic-mineral-fibres-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0020/20783/Safe-use-of-synthetic-mineral-fibres-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0020/20783/Safe-use-of-synthetic-mineral-fibres-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0019/20764/Safe-work-on-roofs-part-1-commercial-industrial.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0019/20764/Safe-work-on-roofs-part-1-commercial-industrial.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0019/20764/Safe-work-on-roofs-part-1-commercial-industrial.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0003/20775/Safety-aspects-in-the-design-of-bulk-solids-containers-including-silos,-field-bins-and-chaser-bins-Code-of-Practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0003/20775/Safety-aspects-in-the-design-of-bulk-solids-containers-including-silos,-field-bins-and-chaser-bins-Code-of-Practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0003/20775/Safety-aspects-in-the-design-of-bulk-solids-containers-including-silos,-field-bins-and-chaser-bins-Code-of-Practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0003/20775/Safety-aspects-in-the-design-of-bulk-solids-containers-including-silos,-field-bins-and-chaser-bins-Code-of-Practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0003/20775/Safety-aspects-in-the-design-of-bulk-solids-containers-including-silos,-field-bins-and-chaser-bins-Code-of-Practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0006/20778/Safety-in-forest-harvesting-operations-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0006/20778/Safety-in-forest-harvesting-operations-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0006/20778/Safety-in-forest-harvesting-operations-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0018/20781/Sawmilling-industry-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0018/20781/Sawmilling-industry-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0007/20779/Technical-guidance-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0007/20779/Technical-guidance-Code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0018/20772/Tunnels-Under-Construction-Code-of-Practice.pdfpractice
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0018/20772/Tunnels-Under-Construction-Code-of-Practice.pdfpractice
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0020/20729/Work-near-overhead-power-lines-code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0020/20729/Work-near-overhead-power-lines-code-of-practice.pdf
http://www.workcover.nsw.gov.au/__data/assets/pdf_file/0020/20729/Work-near-overhead-power-lines-code-of-practice.pdf



	Purpose of this paper
	Overview
	Approach for this pre-review consultation and consultation during the statutory review
	Proposed scope of the review
	Submissions on the draft scope and terms of reference for the review
	Next steps AND timeframes
	Appendix 1 – Section 3 of the Work Health and Safety Act 2011 No 10
	Appendix 2 – Pre-WHS Codes proposed to be included in the statutory review

