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THE CRIMINAL LAW ESPECIALLY MUST BE CERTAIN, YET
EVEN ...

The Criminal Law
Cannot Stand Still'
G. SAWER ••
THE title of this lecture draws attention to what many criminologists and
radical critics of society may regard as a rather dry formal question. It Is
certainly a question as to the form which an existing legal system exhibits,
but I do not put it forward from any interest in form for its own sake. The
general formal question, arising in all branches of a legal system, can be
put as a choice between certainty and uncertainty. I am not concerned with
the possibilities of explicit legal change by legislation, although what I have
to say does have relevance for the form in which such legislative changes
are expressed. What I am primarily concerned with is the ability or lack of
ability of the Courts to develop, mould and adapt the law, as expressed in a
form binding on them, to the changing circumstances of society. What I
have put as a choice between certainty and uncertainty in the form of the
law has an analogy with the distinction between general principle and
specific rule, or between general rule and individual decision, or between
fixity and development, or between rule and discretion. But these formal
choices usually have behind them a value judgment or operational demand;
nobody today is likely to advocate a dogmatic adherence to one form or another for form's sake, and nobody is likely to be much upset if the same
individual or influence group is found to be praising in one breath the
merits of principles, discretions and similar instruments of legal change or
development, while in the next breath they make clamant demands for
absolute certainty, fixity and lack of any facilities for changing the rule or
its application.
My thesis is this. Contemporary criminologists have tended to adopt
certainty as the preferable form for criminal law. I suggest that even in the
criminal law there should be areas with a fair amount of flexibility, either
in the explicit statement of the law or in its interpretation, so that the
Courts can mould and develop the law to fit changes in knowledge and in
social values. I also want to suggest, although in a somewhat tentative way,
the areas of the criminal law which require to be relatively certain, and the
areas which, on the other hand, require to be capable of judicial change.
My attention has been drawn to this question on three occasions over
the years. One was when engaged in a task very relevant to the occasion
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for this lecture - namely a study of the reported decisions of Mr Justice
Barry, Sir John Barry, now published in the book Law and Crime.' My friend
Jack Barry was generally and fairly regarded as a man of the Left, a
critical observer of the institutions in our society, having no special admiration for, or commitment to, the legal system as it stood or to its institutions.
His general stance was shown by such matters as leaving the church of his
ancestors and becoming a rationalist, sending his children to an experimental modern school, candidature for the Federal Parliament in the interests of the Australian Labor Party and active support as a lawyer and as a
judge for what were in his time reforming movements, such as the introduction of a parole system for criminal prisoners and of a curative rather than
a retributive approach to the criminal sanction. The readiness with which
he made use of scientific information and evidence in the" course of his judicial work was likewise characteristic of one strand in the modern criticism
of the legal tradition. When starting on my survey of his decisions, with
which I had not previously been closely familiar, I expected to find this
spirit of critical radicalism reflected in various ways in his judgments. Some
reflection there certainly is, but on the whole not as much as I expected.
My general conclusion was as follows:
Considered in a judicial setting wi-der than the Australian, and particularly if measured by the standards of a good many North American
analysts of the judicial process, Sir John Barry was a judicial craftsman
of the traditional sort. That is, he always accepted the general existing,
structure of rules and procedures and worked within them, seeking to
stretch or adapt only where the materials fairly clearly lent themselves
to such processes. Indeed, he would probably turn out in the hands of
the American jurimetricians, after being ground in a Gutman scale,
to be a conservative.?
In the field of criminal law, this sort of conservatism included adherence
to procedural rules and precedents which such a man might have been expected to treat more critically. An outstanding example was the attitude
he took in the case of Donouan's Application (1957).3 Donovan was tried
before Barry and a jury of 12 men in the Supreme Court of Victoria on a
charge of murder. The presentment charged only murder, but on such a
presentment the jury could bring in a verdict convicting the accused of
manslaughter, and His Honour so directed them. Mr Frank Galbally appeared for the accused. The jury retired at 3.15 p.m. on 13 February 1957 and at
5.30 p.m. Barry recalled them to enquire whether they wanted an evening
meal; Mr Galbally wished to ask them whether they could then return "a
verdict of any kind", but the judge declined to question them and they again
retired until 9.25 p.m., when the six hours allowed for their deliberation had
expired.s The foreman then announced that they could not agree on a
verdict and were unlikely to do so; Mr. Galbally again asked whether the
jury could "return a verdict of any kind", and it seems possible that he
then had, and may even have had at 5.30 p.m., some suspicion as to the

1. Edited by Morris and Perlman, Gordon and Breach, 1972.
2. Law and Crime, p. 20.
3. [1957] V.R. 333.
4. See Juries Act, s. 78.
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course which the jury considerations had taken. The judge again rejected
his request, and the foreman, who had heard this exchange, said nothing
further. The judge then discharged the jury and remanded the prisoner
for retrial on the murder presentment. The judge went home. The jury
went to collect their fees, and Mr. Galbally or his associates talked with the
foreman and other jurors and discovered that in point of fact they had
unanimously agreed that the accused was not guilty of murder; they had
been unable to agree only on the possible alternative verdict of manslaughter. On those facts, the accused had most certainly been entitled to
a complete acquittal, and Mr Galbally accordingly applied to the judge
the following morning to receive affidavits, one sworn by the foreman and
one by himself, and to correct the verdict in accordance with those affidavits.
Without reserving the matter, His Honour declined to accept either affidavit,
on a mixture of grounds which included unwillingness to go behind the
report of a foreman, inability of a. jury once discharged to make any communication as to its verdict, and probably also disapproval of attempts by
solicitors or counsel to investigate what had gone on in a jury room. He
was able to cite only the scantiest authority, and that having little relevance
to the central problem before him. It is my view that he should have reserved his decision for further research and thought, and that he should
have given consideration to the deslrabtltty of correcting what amounted to
a manifest injustice to the accused person, even if this involved some
tampering' with old practices.
I fear that His Honour, like a good many judges with considerable experience in cri-me at the bar and on the bench, was Inclined to treat the jury
as a set of sacred cows whose actual misunderstandings of fact law and procedure should be left shrouded in mystery; similar attitudes in the USA
have prevented adequate studies of the actual working of jury systems.
The circumstances of this case showed how easily a jury can misunderstand
a somewhat complicated procedural situation. Indeed, His Honour's own
observations- on the verdicts available themselves illustrated the possibility
of confusion; he says in one' place that there were three possible verdicts,
namely, guilty of murder, guilty of manslaughter, not guilty of either murder or manslaughter. But a little later he says that it was open to the
jury "to acquit the prisoner of murder and to convict or acquit him of mansiauqnter':» This introduces a fourth possible verdict. In relation to the
theme I am pursuing, His Honour was here applying rigid rules as to the
finality of announced jury verdicts, in a situation where judicial flexibility
might have better served the ends of [usttoe.?
I have told this tale because it dramatises, in the soul of Mr Justice
Barry, the wider conflict between the need for certainty and the need for
discretion in the criminal law, but it would be most unjust to His Honour's
memory if I left any impression that he was in general pedantic or stuffy
on questions of judicial procedure. Generally speaking, he was humane
and understanding, and showed a very active desire to mould procedure in

5. [1957] V.R. at 334.
6. Emphasis supplied.
7. Donovan was retried on the murder charge on 30 May 1957 and acquitted. I am indebted
to Mr. David Biles, of the Department of Criminology at Melbourne University, for
ascertaining this.
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order to achieve justice. The High Court of Australia recently, in Lucas v
Queen (1970) ,8 disapproved one of Barry's views on criminal procedure. A
three-judge court, under Barwick CJ, said that in general when the defence
of insanity was pleaded to a murder charge, the trial judge should not tell
the jury that if they bring in a verdict of guilty but insane, the accused will
'be detained during the Crown's pleasure. Barry had said in Queen v Weiss
(1969) 9 that in general a jury should be so told. I think Barry's judgment on
this point was humane and well grounded in the psychology of juries, and
that the High Court's opinion was stuffy and pedantic.
The Donovan Case suggests the desirability of a fair degree of judicial
flexibility in the handling of problems of criminal procedure. Such a conclusion, however, would run clean contrary to the general trend of developments in the criminal law in North America, most particularly in the USA,
over the last 20 years. My first considerable experience of the tension between certainty and discretion in this area occurred in 1964, when I spent a
year at the Institute of Judicial Administration in New York City very largely
in the observation and study of criminal procedure; I collaborated with the
then Director of the Instttute'v in the writing of a Clarendon Press book
called Anglo-American Criminal Justice.u T'he Supreme Court was then in
the full flight of the remarkable series of decisions which fastened on the
States - mainly responsible for the criminal law of the USA, as our states
are in Australia - the principles of the fourth, fifth, sixth and eighth
Amendments to the US Constitution, and this in a manner making these
Bill of Rights requirements peculiarly rigid and unyielding in their impact
on the validity of criminal convicttons.t- This trend to strict and even
literal construction was particularly striking, because in most other branches
of law, and in general legal theory, the USA has been the great home of loose
or non-literal construction; judicial discretion has been praised, or at least
treated as inevitable; adherence to rigid rules has been denounced as unjust
or decried as impossible by the successive waves of sociological, realist,
experimental and behaviouralist [urtsprudes.
The aspect of the new wave of strict procedural construction in criminal
law which especially interested me at the time concerned juvenile courts.
The specialised court for the handling of juvenile delinquents was invented
in South Australia in 1886, spread to the USA in the 1890s and has achieved
a very wide distribution and characteristic shape, above all in North America.
In the USA, constitutional considerations, at first more State than Federal
ones, played a considerable part in the shaping of the institution. Challenges
to juvenile court procedure on the basis of denial of due process were made
quite early.t" Such difficulties were got over by judicial theories which, in
any event, were well suited to the concept that juveniles even as old as 18
should not be treated or thought of as criminals, whatever they had done,
but should be dealt with in a very informal round-table conference style, as
unfortunate or disturbed children capable of reform by measures having as

8. 44 ALJR 193.
9. [1969] V.R. 953.
10. Professor Delmar Karlen.
11. Oxford, 1967.
12. For example, Mapp, 367 US 643 (1961); Malloy, 378 US 1 (1964); Gideon 372 US 335 (1963)
and Miranda 384 US 436 (1966).
13. See Juvenile Courts, Cases and Materials, Ketcham and Paulsen, Chapter 3.
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little connection as possible with the methods of the traditional AngloAmerican penal system. Accordtngly, for over 50 years it has been prevailing US doctrine that the juvenile courts are civil, not criminal; hence
their procedure does not have to provide delinquents with the sort of procedure and accompanying protections which the Federal, and in earlier
days more particularly, the States' Bills of Rights required in the case of
adult "delinquents".
I visited a number of juvenile courts in New York in 1964, and found
that they were indeed operating with a much greater degree of informality
and flexibility even than the juvenile courts of Australia or of Britain. I
also found that some American psychiatrists were criticising this informality on the ground that the delinquent child would probably be more
easily "reformed" if the proceedings were a bit more formal and even
authoritarian in structure. Still more lawyers were questioning the situation. Some said that the vast increase in juvenile delinquency in the USA
had not been matched by a corresponding growth in the number of juvenile
courts, their judges and welfare staffs so that instead of fruitful informality you found harassed officials handing out very rough and ill-considered
justice. Other lawyers developed a general view, which has since snowballed, to the effect that children are also people and should have the full
protection of the Bills of Rights. Since then, the constitutional validity of
the juvenile court systems has been before numerous district courts and
state Supreme Courts, which have divided about equally for and against
their validity. The question finally reached the Supreme Court of the USA in
three cases - Kent (1966) ,14 Gault (1967) ,15 and Winship (1970).16 In none
of these cases has the Supreme Court reached a clear majority position, but
the upshot is certainly to disapprove the "civil proceeding" theory of the
juvenile court and to require the observation of many, although probably
not all, of the now very rigid Bill of Rights rules as to notice of charge, representation by counsel and adversary type determination of questions of guilt
or innocence. There have been acidulous dissents, notably that of Burger CJ
in Winship; he said, "I dissent from further strait-jacketing of an already
over-restricted system", and urged that the Court should cease its "repeated
assaults" and give the juvenile courts "breathing room and flexibility". No
doubt one man's breathing -room may be another child's absence of due
process. As far as I know, the Supreme Court has not got around to conceding to children the right to trial by jury; I suspect that if it did, that
would be the final enid of the vision of those who conceived the juvenile
jurisdiction, some of whom hoped it might even become a model for
adult criminal trial, rather than vice versa.
One could also illustrate this trend towards an extreme strictness of
rule and procedure in the criminal area from developments in relation to
derences of insanity and diminished responsibility among adults, although
here I think that as yet the revolt against the older "liberalism" is a minority
view among commentators and psychiatric writers and has not affected in a
substantial way administration by the courts; the man best known for his
insistent demand that persons suffering from so-called mental disorders
14. 383 US 54l.
15. 387 US 1.
16. 397 US 358.
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should be treated simply as people is Dr Thomas S. Bzasz.t? although there
are also suggestions of such an approach in Barbara Wootton's work.l 8
The third and last episode in this personal adventure with the criminal
law concerns a dispute in the Australian Capital Territory over the proposed
introduction of a Federal Code of Criminal Law. This Code was promoted
by Sir Garfield Barwick when Attorney-General, drafted by a committee of
the Law Council of Australia and submitted in February 1969. A great deal
of hard, unpaid work went into the task. Nevertheless, I have come to the
conclusion that the exercise was misconceived, that one cannot produce a
satisfactory uniform criminal code for such diverse provinces as the Australian Capital Territory and the Northern Territory, and that such an exercise
should not be undertaken until the many contentious questions of social
policy, answers to which a criminal code necessarily presumes have been
thrashed out by representative institutions which at present do not exist
in the Australian Capital Terrttory.t''
However, the aspect of the draft code important for the present discussion is the provision on abortion - Clause 116, with which must be read
Clause 40 on medical treatment. The criminal law of the ACT derives
from a melange of common law, statutes of NSW before 1911, Commonwealth
Acts and ACT Ordinances. So far as abortion is concerned this produces
SUbstantially the same position as that of New South Wales and Victoria,
whose law has been interpreted in illuminating judgments by my former
fellow student Mr Justice Menhennit in the Supreme Court of Victoria and
by District Court Judge Levine in New South Wales. 2'O Their decisions build
on the direction of Macnaghten J in R v Bourne (1939) .21 The key to
those judgments is the occurrence of the word "unlawfully" in the definition
of the offence of abortion laid down by the United Kingdom Offences Against
the Person Act 1861 s.58, and repeated in Australian Iegtslatton.w The section requires the "unlawful" use of drugs, instruments etc to produce a miscarriage. By a bold course of judicial adaptation the courts have moulded
the structure of this offence so as to keep it reasonably in touch with the
development of medical knowledge and of popular opinion on such matters;
this has enabled doctors, where the provisions apply to carry out "therapeutic" abortions if the pregnancy could cause serious physical or mental
harm to the mother. The result is not nearly so "liberal" in its consequences
as the subsequent United Kingdom Abortion Act 1967,23 and the South Australia Criminal Law Consolidation Act Amendment Act 1969. However, the
direction by Levine J in Wald 24 tends to carry the Macnaghten and Men17. Law, Liberty and Psychiatry, New York, 1963.
\8. Crime and the Criminal Law, London, 1963.

19. An attempt was being made at writing to have the draft investigated by a Parliamentary
Committee.
20. R v Davidson [1969] V.R. 667; R v Wald (unreported) October 1971, Melbourne Review
20 November 1971, p. 180.
21. [1939] 1 K.B. 687.
22. NSW, Crimes Act s. 83; Vic. Crimes Act s. 65. The Code sections (Qld, W A, Tas) are
considered later. Menhennit J's opinion in Davidson relies on a general conception of
"necessity" as providing a defence, but it is unlikely that he could have introduced this
element in the absence of the expression "unlawfully" in the Crimes Act s. 165. In
Bourne, Macnaghten J was influenced by the provision for therapeutic abortion in the UK
Infant Life (Preservation) Act 1929 s. 1 but there is no equivalent provision in the
Australian legislation.
23. See H.L.A. Hart in (1972) 8 MULR, p. 388.
24. Supra, p. 11, fn. 20.
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hennit doctrine still further, so as to allow some consideration of the condition of the embryo as well as of the mother. Beyond question, the present
doctrine in New South Wales and Victoria leaves open possibilities of still
further judicial adaptation. The position under the Queenslan,d and Western Australia Criminal Codes is more disputable. Taking the Queensland
code, s.224 creates the primary offence of carrying out abortions in language
taken from the United Kingdom Offences Against the Person Act 1861, s.58,
and using the word "unlawfully", which has been the main base of the
[udictal development just mentioned. But s.224 has to be read in conjunction with s.282 which creates a general exempting provision for medical
treatment, applicable over the whole range of offences against the person,
and includes a specific provision obviously referable to the particular case
of abortion - medical treatment to "an unborn child for the preservation of
the mother's lije".25 So far as I can ascertain, it has never been decided in
a code State whether s.282 and equivalents is to be treated as provtding an
exclusive justification for abortion, or whether it would be possible for the
Courts to build further justifications on the occurrence of the word "unlawfully" in s.224. The only reference to the subject of which I am aware26 takes
it for granted that the specific provision in s.282 covers the field; the case
established that the onus is on the prosecution to prove conduct coming
under s.224 and also to exclude the possibility of a defence under s.282. I
believe it would be inconsistent with established principles of code interpretation to try to build justifications on the expression "unlawfully" in s.224
in addition to the express justification in s.282. If so, then Queensland and
Western Australia are tied strictly to a justification of danger to the mother's
life, a much narrower defence than that available under Bourne, Davidson
and Wald. 27 But whatever doubts may exist in the code States, the position
under the draft criminal code for the Australian Territories, ss.116 and 140,
is completely clear; the draft, although ostensibly based on the Queensland
code, leaves no room whatever for a possible development by judicia; decision of therapeutic justifications for abortion, other than danger to the
mother's lite. This is because s.116, creating the primary offence, does not
use the expression "unlawfully" at all. 28 Then s.40, providing a general
justification of medical treatment for offences against the person, does have
the Queensland special provision about "preservation of the mother's life".
Hence, it seems inevitable that the draft Federal code, if enacted, would
change the law of the Australian Capital Territory in these matters in an
"illiberal" direction. This is not the only illustration in recent experience
of the dangers which attend efforts at codification in areas of the law in
course of active [udicial development.
The abortion case (and obscenity offers similar illustrations) seems,
25. My emphasis. The equivalent Western Australian Code sections are 199 (primary offence)
and 259 (therapeutic abortions).
26. Ross 1955 St. R. Qd. 48.
27. In Tasmania, the position is much more doubtful. The Criminal Code, s. 134, creates
the offence in the English form, using "unlawfully" but s. 51 on medical treatment makes
no reference to abortion and so provides no basis for a restricted interpretation as with
the Queensland and Western Australian Codes. Indeed SSe 134 and 51 together could be
read so as to provide a wide area of justified abortions. I know of no authority on the
point.
.
28. Subject to the previsions of Section 40 of this Code.
(a) any person who, with intent to procure the miscarriage of a woman, uses
any means whatever, is guilty of an indictable offence.
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then, to suggest that even on questions of the substantive definition of
criminal offences, there may be virtues in flexibility and dangers in rigidity.
Yet it is in the field of the definition of specific offences above all that the
doctrines of nullum crimini sine lege and nulla poena sine lege particularly
apply. Those doctrines have found extensive application in the USA under
the constitutional rubric of "void for vagueness", applied particularly to
criminal laws. The rubric was stated by the Supreme Court of the USA in
Connally v General Constructions Ltd (1926)29 in the following terms:
Any statute which either forbids or requires the doing of an act in terms
so vague that men of common intelligence must necessarily question its
meaning and differ as to its application violates the first essential of due
process of law, for no one should be required at peril of his life, liberty
or property to speculate as to the meaning of penal statutes.
Moreover, there has recently been a prolonged dispute in the USA over
the validity of State statutes concerning abortion; they have been attacked
for vagueness, producing a scatter of conflicting decisions in Federal District
'and State Supreme Courts. The Supreme Court of the USA has now in
Vuitch (1971) 30 held valid the federal anti-abortion statute for the District
of Columbia, but only four Justices dealt with the uncertainty question in
clear terms; four others thought the Supreme Court had no appellate jurisdlction in the matter, and one thought that the statute would be valid only
if read as leaving to the unexaminable discretion of a physician the decision
whether an abortion was therapeutically justified. Douglas J dissented.
Blackmun J, of the "no jurisdiction" party, also agreed, obiter, with the
four who considered the law sufficiently certain. Most of the US abortion
statutes under attack (Including that in VUitch) went no further than
allowing for abortion where there was serious peril to the life of the mother;
I think there can be no doubt that the principles of Bourne-Davidson- Wald,
if expressed in statutory form, would be regarded by the US Supreme Court
as void for vagueness.»
My tentative suggestion for resolving these apparent conflicts as to the
possiblescope for [udiclal development of the criminal law, whether it be
expressed in common law or suitably drafted statutory and code form, is as
follows. I draw partly on the propositions about the shape of a criminal law
system in contemporary circumstances in Herbert L. Packer's, The Limits Of
the Criminal Sanctton.e First, the primary definition of offences should be
reasonably clear, specific and incapable of material development whether
by extension or contraction by [udical interpretation. There should be no
room in a modern criminal system for the sort of broad legislative delegation
to the judges created by the principle of public mischief given effect to by the
House of Lords in Shaw v DPP (1962) .33 Secondly, there is not the same
degree of objection to the expression of justifications, exceptions and defences to what prima facie are offences in such a way to facilitate judicial
development of these justifications etc in the light of changing values and
29. 269 US 385.
30. 402 US 62.
31. Note that in the USA, a decision that the justification clause is too vague leads to
the invalidation of the whole section creating the offence
32. Stanford, 1969.
33. [1962] A.C. 200. This was in purported application of Common Law crime.
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circumstances. In this connection the question whether a provision is to be
regarded as part of the definition of the offence or as a justification etc could
give rise to dimculty, but it has to be settled by reference to the substance of
the matter, and not by reference to evidentiary or procedural matters such
as the location of the onus of proof. For example, the therapeutic justification in abortion is plainly to be treated not as part of the definition of the
offence, but as matter of justification within the meaning of the principle
I suggest, even although it has to be negated by the prosecution. The
same would apply to "literary value", "redeeming features" etc in relation
to obscenity.
Thirdly, laws as to procedure and evidence should also sometimes be
capable of judicial moulding, but here it is necessary to make distinctions.
Assuming that we wish to have a system in which the "due process" rather
than the "crime control" purpose is dommant.t- then it is necessary in all
cases to pay regard to the function which the rules of procedure and of
evidence play in the control of police and prosecution activity. Rules
which serve to maintain the protection of the innocent, and the preservation of the rights of those assumably guilty, as against police and prosecution, should be relatively rigid; such rules may have become too rigid in
the USA, but they still tend to be excessively lax in Britain and Australia.
In relation to evidence, it is believed that this sub-principle affects not the
rules of evidence in themselves, but the rules governing the way in which
evidence is gathered and adduced, by police. and prosecution. I have a
suspicion that my principles m.ay boil down in practice to saying this:
wherever [udicial adaptation will help a criminal accused it should be
encouraged, but wherever it will be to the disadvantage of a criminal accused it should not be allowed. This, however, does not dismay me; it is in
accordance with the general thrust of criminal law policy in a liberal
democracy as I understand it, but is hardly a principle which could be
written in those terms into a criminal code.
34. See Packer, Ope cit., Chapter 8.

