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Rule 10 (Conflicts concerning former clients) 

10.1 A solicitor and law practice must avoid conflicts between the duties owed to current and 
former clients, except as permitted by Rule 10.2.   

10.2 A solicitor or law practice who or which is in possession of information which is 
confidential to a former client where that information might reasonably be concluded to be 
material to the matter of another client and detrimental to the interests of the former client if 
disclosed, must not act for the current client in that matter UNLESS: 

10.2.1 the former client has given informed written consent to the solicitor or law practice 
so acting; or 

10.2.2 an effective information barrier has been established. 
 

Matters raised 

1. Does the obiter of Brooking JA in Spincode Pty Ltd v Look Software Pty Ltd still apply in 
Victoria? 

2. How does rule 10 relate to the provision of discrete legal services to a client, even where no 
actual conflict of interest exists? Were the rule to provide an exemption where legal advice 
has been provided in a “discrete” or “unbundled” or “limited representation” setting, would it 
need to clarify what types of services are exempted?  Should a new rule dealing specifically 
with unbundled legal services be devised? 

3. Should rules 10.2.1 and 10.2.2 be separated with “and” instead of “or”? 

4. In rule 10.2.1, is "informed written consent" a sufficiently certain concept? Should the 
reference to “informed written consent” be changed to “informed consent”? 

5. Should the concept of an “effective information barrier” be defined?  

6. Should rule 10.2.1 be amended to read “the former client has given informed written consent 
to the disclosure of that information…” rather than the current rule, which is expressed as 
requiring the former client to give consent to the solicitor or law practice acting for the current 
client?  

Discussion points  

A number of submissions received by the Law Council raise combined issues with rules 10 and 11 
about the nature of a solicitor’s duty in the face of a conflict between the duties owed to more than 
one client, including issues around informed consent, information barriers and “unbundled” (or 
“one-off”, “discrete” or “limited scope” representation) issues. 

The Ethics Committee view is that rules 10 and 11 deal with separate circumstances, each of which 
raises separate legal and ethical issues, and as such each rule must be considered separately. 

Purpose and scope of rule 10 

Rule 10 sets out principles to be applied when a solicitor or law practice is considering whether or 
not it should provide legal services to a current client in circumstances where the solicitor or law 
practice has provided legal services to a former client and holds confidential information of the 
former client. The rule is about the duty-duty conflict arising when it would be in the interests of the 
current client to know or make use of the confidential information of the former client.  
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Rule 10 does not unilaterally proscribe a solicitor or law practice from providing legal services to a 
current client in a matter where they hold confidential information of a former client material to that 
matter, nor does it unilaterally permit this. The rule sets out the principle that such conflicts are to 
be avoided. 

The issue which animates the rule is that the solicitor is in possession of information confidential to 
a former client, and thus owes a duty to the former client to preserve that confidentiality, which duty 
may be inconsistent with the duty of undivided loyalty to the current client where the confidential 
information is material to the current client’s matter. In Hilton v Barker Booth and Eastwood Lord 
Walker explained (by way of analogy) the inherent issue with a practitioner creating irreconcilable 
duties:84 

If a house owner contracts to sell his house to one purchaser for £240,000 and then a week 
later contracts to sell it to another purchaser for £250,000, he assumes two contractual duties 
which are on the face of it irreconcilable, unless the seller has grounds for rescinding either 
contract, or can persuade one or other purchaser to release him from his obligation. That is so 
whether he enters into the second contract with his eyes open, in the hopes of making a larger 
profit, or whether (rather improbably) he does so inadvertently. It is no answer for him to say 
to either purchaser: I am sorry, I am obligated to another. His dilemma is his own fault. 

The ethical principle that resolves successive duty-duty conflicts is that the solicitor or law practice 
cannot act for the current client except where the former client has discharged the solicitor or law 
practice from the duty of confidentiality by giving informed consent (rule 10.2.1), or because the 
law recognises that the duty to preserve the confidential information of the former client can be 
discharged by means of an effective information barrier (rule 10.2.2). 

Confidential information 

What constitutes information that is confidential to a client is not a matter of precise formulation. 
Confidential information might include, for example, legal advice given to the former client, specific 
information disclosed by the former client for the purposes of obtaining advice, instructions for 
executing a transaction on behalf of the client, or general information about the client’s business or 
family circumstances acquired by reason of the solicitor’s relationship with the former client.85 For 
this reason the expressions information confidential to the client and material to the matter of 
another client are not defined in the Rules. The Commentary to rule 10 notes the observation of 
Lightman J in Re a Firm of Solicitors:86 

[t]he law is concerned with the protection of information which (a) was originally 
communicated in confidence, (b) at the date of the later proposed retainer is still confidential 
and may reasonably be considered remembered or capable, on the memory being 
triggered, of being recalled and (c) relevant to the subject matter of the subsequent 
proposed retainer. 

As the Commentary notes, when taking new instructions, a solicitor or law practice must determine 
whether it is in possession of any confidential information of a former client that might be relevant 
to the matter being handled for the new client. Confidentiality can apply to a broad range of 
information and arise in a range of circumstances.  

Before material will be recognised as having the character of confidential information, the 
information must be identified with precision, not merely in global terms.87 The more general the 
                                                
 
84 [2005] 1 All ER 651; [2005] UKHL 8 at [35]. 
85 Legal Practitioners Complaints Committee v Camp [2006] WASAT 355 at [114]. 
86 [1997] Ch 1 at 9-10. 
87 Carindale Country Club Estate Pty Ltd v Astill (1993) 42 FCR 307 at 314 per Drummond J. 



 
 

  Page 52 

 

description of the information in this context, the more difficult it is for the court to satisfy itself that 
information so described was imparted or received or retained by a defendant in circumstances 
which give rise to an obligation of confidence.88  

The point was elaborated by Gillard J in Yunghanns v Elfic Ltd as follows:89  

… the degree of particularity of the confidential information must depend upon all the 
circumstances. Often it cannot be identified for fear of disclosure. In considering this factor 
it must be borne in mind that a solicitor makes notes, forms views and opinions of clients 
and observes things that the client may have forgotten or overlooked. In some cases the 
circumstances of the retainer and the nature of the legal work will be sufficient to establish 
the nature of the confidential information. In this regard the relationship between solicitor 
and client may be such that the solicitor learns a great deal about his client, his strengths, 
his weaknesses, his honesty or lack thereof, his reaction to crisis, pressure or tension, his 
attitude to litigation and settling cases and his tactics. These are factors which I would call 
the “getting to know you” factors. The overall opinion formed by a solicitor of his client as a 
result of his contact may in the circumstances amount to confidential information that should 
not be disclosed or used against the client. 

But this does not mean that the so-called “getting to know you” factors should be taken too literally 
or applied generically in this regard. As Steytler P explained in Ismail-Zai v Western Australia, in 
referring to Gillard J’s remarks in Yunghanns:90 

These comments were made in the context of a case where the former client had had a 
very close relationship with a firm of solicitors spanning some 30 years. The former client 
had initially worked as an employee solicitor for the firm for five years and, subsequently, 
the firm had acted for him in many commercial transactions. The firm consequently had 
“many opportunities to form opinions as to [the former client's] modus operandi in business 
and legal work” (at 13). The case was consequently unusual. If these so-called “getting to 
know you” factors, to the extent that they involve knowledge of the client rather than of 
anything imparted in confidence by the client concerning his or her affairs, can constitute 
confidential information (a proposition that seems to me, with respect, to be questionable 
…), they will only rarely do so … However, the misuse of information of that kind might be 
such as to undermine the due administration of justice. 

More broadly, it must be understood that it is not information per se that is protected for this 
purpose, but confidential information. Information that was once confidential may lose that status 
and no longer be confidential, it may no longer be available although it was communicated in the 
past, or it may not be material to any use that might now be proposed to be made of information.91  

To this end, solicitors must exercise considerable care and prudence in determining whether 
information of a former client has the necessary degree of confidentiality and materiality to attract 
the operation of the rule. A useful inquiry as to whether or not information should be considered 
confidential is whether a reasonable member of the public would determine that the information 
disclosed is confidential or is imparted with the reasonable expectation of the confidence of the 
solicitor.92 It must be borne in mind that the right of confidentiality is that of the client. 

  

                                                
 
88 Independent Management Resources Pty Ltd v Brown [1987] VR 605 at 609 per Marks J. 
89 (unreported, Supreme Court of Victoria, Gillard J, 3 July 1998). 
90 (2007) 34 WAR 379; [2007] WASCA 150 at [29]. 
91 Mancini v Mancini [1999] NSWSC 800 at [7] per Bryson J. 
92 “Keeping Secrets – or not.  When and why client confidences may need to be shared”, Proctor, (August 2012) 32. 
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The nature of the duty to preserve the former client’s confidential information 

In applying rule 10 it has been necessary to discern the relationship with the former client at the 
time the alleged duty-duty conflict arises.  An issue dealt with in some detail in the existing 
Commentary to rule 10 is the differing views as to the nature of the relationship once the retainer 
has ended, which gives rise to different principles to be observed by solicitors when a conflict arises 
between the duties owed to a former client and a current, or potentially new, client. 

The relationship between a lawyer and a client is one of the settled categories of relationships that 
gives rise to fiduciary duties.93 The special relationship of trust and confidence that arises from the 
fiduciary relationship entitles the client to the “single-minded loyalty” of their lawyer.94  

The Ethics Committee considers that the law as it presently stands regards the fiduciary 
relationship that existed with the former client to have come to an end once the retainer with the 
former client has finished, although the solicitor’s duty of confidentiality survives the conclusion of 
the retainer. 

In the House of Lords decision in Prince Jefri Bolkiah v KPMG Lord Millett observed:95 
The fiduciary relationship which subsists between solicitor and client comes to an end with 
the termination of the retainer. Thereafter the solicitor has no obligation to defend and 
advance the interests of his former client. The only duty to the former client which survives 
the termination of the client relationship is a continuing duty to preserve the confidentiality 
of information imparted during its subsistence.  

The present Commentary to rule 10 notes that the decision in Prince Jefri has been widely followed 
in Australia,96 except for a number of State Supreme Court decisions (largely in Victoria)97 which 
have accepted the obiter of Brooking JA in Spincode Pty Ltd v Look Software Pty Ltd98 that solicitors 
may owe an ongoing equitable duty of loyalty to former clients that extends beyond the 
maintenance of confidential information. The latter view can lend support to a general proposition 
that a solicitor or law firm must not act for a client in any circumstances where the solicitor or law 
firm has acted for a former client and the interests of the former client are adverse to those of the 
new client. 

In a 2014 paper, Ian Dallen, in highlighting the recent decision of Beach J in Dealer Support 
Services Pty Ltd v Motor Trades Association of Australia Ltd99 notes that:100 

…the weight of authority in Australia continues to be against the Spincode obiter and, as 
such, the better view is that the fiduciary loyalty does not survive the termination of a 
retainer. Reflecting the weight of authority, the Spincode obiter has been subject to 

                                                
 
93 G E Dal Pont, Lawyers’ Professional Responsibility, 6th ed, 2017, [4.40]. 
94 I Dallen, “The Rise of the Information Barrier: Managing Potential Legal Conflicts Within Commercial Law Firms” 
(2014) 88 ALJ 428 at 429, referencing Bristol & West Building Society v Mothew [1998] Ch 1 at 18 per Millett LJ. 
95 Prince Jefri Bolkiah v KPMG [1999] 2 AC 222 at 235. 
96 See the catalogue of authorities discussed by Beach J in Dealer Support Services Pty Ltd v Motor Trades 
Association of Australia Ltd (2014) 228 FCR 252; [2014] FCA 1065. 
97 Commonwealth Bank of Australia v Kyriackou [2008] VSC 146; Dennis Hanger Pty Ltd v Brown [2007] VSC 495; GT 
Corporation Pty Ltd v Amare Safety Pty Ltd [2007] VSC 123; Adam 12 Holdings Pty Ltd v Eat & Drink Holdings Pty Ltd 
[2006] VSC 152; McCann v McCann [2006] VSC 142; Disctronics Ltd v Edmonds [2002] VSC 454; Sent v John Fairfax 
Publication Pty Ltd [2002] VSC 429. 
98 Spincode Pty Ltd v Look Software Pty Ltd (2001) 4 VR 501 at [52]–[57]. 
99 See footnote 58. 
100 I Dallen, “The Rise of the Information Barrier: Managing Potential Legal Conflicts Within Commercial Law Firms” 
(2014) 88 ALJ 428 at 434, referencing M Conaglen, Fiduciary Loyalty: Protecting the Due Performance of Non-
Fiduciary Duties (Hart, UK, 2010) pp 16-31. 
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academic criticism for stretching fiduciary loyalty “too far out of shape in pursuit of an 
objective that is not one of its core purposes”. 

Dallen also notes that the proposition put forward by Lord Millet in Prince Jefri which correlates the 
end of the fiduciary duty with the termination of the retainer, has been approved by the Federal 
Court101 and by numerous State Supreme Courts102 in Australia. 

The Ethics Committee notes that the recent decision of Beach J in Dealer Support Services Pty Ltd 
v Motor Trades Association of Australia Ltd (a decision of the Federal Court of Australia)103 supports 
the proposition that the weight of authority since the Spincode decision is such that following 
completion or termination of the retainer with a former client, the fiduciary duty of single-minded or 
undivided loyalty comes to an end but the duty of confidentiality (i.e. to maintain confidence over 
the former client’s confidential information imparted during the course of the retainer) continues. 
This duty of confidentiality is imposed by equity and can also arise in contract as an express or 
implied term of the retainer.104  

In relation to the first matter, the Ethics Committee seeks comment on whether, in the light of 
this recent Federal Court decision extensively reviewing case law since the obiter of Brooking JA 
in Spincode, Victorian solicitors potentially face conflicting ethical duties between matters involving 
Federal and State jurisdictions and if so, what might be the nature of the conflicting ethical duties 
which would arise where a matter involves the State jurisdiction? In other words, does the obiter of 
Brooking JA. in Spincode govern a solicitor’s ethical obligations in a former client confidential 
information matter under State law, but not in a former client confidential information matter under 
Federal law?   

Further, if it is the case that the obiter in Spincode still applies in a matter involving State law in 
Victoria, what is the nature of the ongoing duty? – is it a duty based on ongoing loyalty to a former 
client: 

• to not act in any capacity for a current client without the former client’s consent to the 
solicitor or law practice so acting, and provided that an effective information barrier is in 
place? 

• to not act for a current client without the former client’s consent to the use of the confidential 
information? 

                                                
 
101 See for example, Bureau Interprofessionnel des vins de Bourgogne v Red Earth Nominees Pty Ltd [2002] FCA 588 
at [17], [18] per Ryan J; PhotoCure ASA v Queen’s University at Kingston (2002) 56 IPR 86; [2002] FCA 905 at [48]-
[61] per Goldberg J. 
102 In New South Wales see for example, Belan v Casey [2002] NSWSC 58; British American Tobacco Australia 
Services Ltd v Blanch [2004] NSWSC 70; Asia Pacific Telecommunications Ltd v Optus Networks Pty Ltd [2005] 
NSWSC 550; Asia Pacific Telecommunications Ltd v Optus Networks Pty Ltd [2007] NSWSC 350; Kallinicos v Hunt 
(2005) 64 NSWLR 561; Cleveland Investments Global Ltd v Evans [2010] NSWSC 567; Cooper v Winter [2013] 
NSWCA 261 at [96] per Ward JA; Maxwell-Smith v S&E Hall Pty Ltd (2014) 86 NSWLR 481; [2014] NSWCA 146 at 
[24] per Barrett JA. In Queensland see for example, Fruehauf Finance Corp v Feez Ruthning [1991] 1 Qd R 558 at 570; 
Flanagan v Pioneer Permanent Building Society Ltd [2002] QSC 346 at [10], [11]. In Western Australia see for 
example, Ismail-Zai v Western Australia (2007) 34 WAR 379; [2007] WASCA 150 at [23] per Steytler P; DPP (Cth) v A 
Legal Practitioner [2012] WASC 459 at [69], [70]. In South Australia see for example, Nasr v Vihervaara (2005) 91 
SASR 222; [2005] SASC 83 at [33]. In Tasmania see for example, A v Law Society (2001) 10 Tas R 152 at 164–5; 
Styles v O’Brien (2007) 16 Tas R 268; [2007] TASSC 67 at [17], [18]; Spaulding v Adams [2012] TASSC 61 at [93]. In 
the Northern Territory see for example, Dundee Beach Pty Ltd v Maher [2006] NTSC 96 at [14]. 
103 (2014) 228 FCR 252; [2014] FCA 1065 
104 Dallen op cit, p 430 referencing (as to the duty on equitable grounds) Moorgate Tobacco Co Ltd v Philip Morris Ltd 
[No 2] (1984) 156 CLR 414 at 438 (Deane J); Australian Broadcasting Corporation v Lenah Game Meats Pty Ltd (2001) 
208 CLR 199 at [30] (Gleeson CJ); see also Marshall v Prescott (No 3) [2013] NSWSC 1949 at[150]-[156]) and (as to 
the duty as an express or implied term of contract) see Parry-Jones v Law Society [1969] 1 Ch 1 at 7 per Lord Denning 
MR, at 9 per Diplock LJ. 
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• if the former client does not consent to the use of the confidential information (or cannot be 
located to give that consent) to only act for the current client if an effective information 
barrier is in place that preserves the confidentiality of the former client’s confidential 
information? 

Imputed knowledge 

For law firms, another issue that arises in successive duty-duty conflict cases is whether knowledge 
held by one or more solicitors within the firm is knowledge shared and therefore assumed to be 
known by all members of the law firm. As Dal Pont notes,105 the partnership law principle that “the 
knowledge of one partner is to be imputed as the knowledge of the other” led to the starting-point 
assumption that where one member of a law firm is possessed of client confidential information 
and so is disqualified from acting for another client where the interests of the clients are adverse, 
that disqualification extends to the firm generally. Dal Pont also observed that, if applied literally, 
the doctrine of imputed knowledge “could cripple the conduct of litigation and threaten the mobility 
of labour within the profession”. 106   

The strict application of the doctrine has been judicially discounted. As Ryan J noted in Bureau 
Interprofessionnel Des Vins De Bourgogne v Red Earth Nominees Pty Ltd,107 “it is now well 
established that the knowledge of a solicitor joining a new firm should not automatically be imputed 
or attributed to other lawyers or employees in that firm”. Ultimately, whether an individual is in 
possession of confidential information is a question of fact which must be proved or inferred from 
the circumstances of the case.108 The strict application of the doctrine has, to this end, been 
replaced at general law by, in effect, a rebuttable presumption, which lies in the law practice to 
rebut by evidence that there is no real prospect that confidential information will be misused.  

For example, in Bureau Interprofessionnel Des Vins De Bourgogne v Red Earth Nominees Pty 
Ltd109 the practitioner in question took numerous steps to avoid disclosing confidential information 
to anyone in her new firm, which was acting against a former client of hers. In an affidavit, the 
practitioner stated: “In my general discussions with Mr Stern and other staff at Corrs, I have been 
extremely careful to avoid (and have avoided) discussing (or even referring to) any substantive 
aspect of this matter”. The practitioner also offered to give an undertaking that she had not and 
would not disclose any confidential information that she may have obtained whilst acting for the 
former client to anyone, including anyone within her new firm.110 

The Ethics Committee observes that the decision in Bureau Interprofessionnel Des Vins De 
Bourgogne v Red Earth Nominees Pty Ltd highlights an important aspect of maintaining the 
confidentiality of client information – that the conduct of the solicitor (and employees) in possession 
of confidential information in avoiding disclosure to anyone else with the law firm is a relevant 
consideration in deciding whether a duty-duty conflict has arisen. 

Information barriers 

Information barriers (or “Chinese walls”) have been developed as an accepted means of preventing 
disclosure of confidential client information within law firms. What constitutes an effective 
information barrier will depend upon the circumstances of the law practice and the measures 
employed. In Prince Jefri Lord Millett opined that an effective information barrier must be “an 
established part of the organisational structure of the firm, not created ad hoc and dependent on 
                                                
 
105 G E Dal Pont, Lawyers’ Professional Responsibility, 6th ed, 2017, [8.195]. 
106 Ibid. 
107  [2002] FCA 588 at [34]. 
108 Prince Jefri Bolkiah v KPMG [1999] 2 AC 222 at 235 per Lord Millett. 
109 [2002] FCA 588. 
110 Ibid, [12]. 
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the acceptance of evidence sworn for the purpose by members of staff engaged on the relevant 
work”. 111 His Lordship noted that “the court should intervene unless it is satisfied that there is no 
real risk of disclosure. It goes without saying that the risk must be a real one, and not merely fanciful 
and theoretical. But it need not be substantial”.112 

In Bureau Interprofessionnel Des Vins De Bourgogne v Red Earth Nominees Pty Ltd113 Ryan J 
discussed what is required to discharge the burden of “negativing” risk of disclosure, and referred 
to Newman v Phillips Fox, where Steytler J found that a proposed information barrier was 
inadequate to eliminate the risk of inadvertent disclosure due to the fact that it was implemented 
some months after the relevant staff had moved to Phillips Fox, and was unaccompanied by any 
educational program or procedures, monitoring, record keeping or disciplinary sanctions. Ryan J 
in Red Earth Nominees was satisfied there was no real risk that any relevant confidential 
information would be disclosed because the practitioner in question had a high degree of 
independence from the other members in her section, she signed her own correspondence, she 
did not retain any documents related to her former client, and also because of the measures 
implemented by the organisation.114 

Other matters raised in consultations and submissions 

In relation to the second matter, raised in consultations and submissions, it has been said that 
the rules reflect case law derived from litigation experience, rather than experience in providing 
discrete legal services (such as one-off advice or duty services). Where a law firm or community 
legal service provides only discrete legal services to a client, this creates a limited retainer and no 
expectation of ongoing assistance. Accordingly, it is said there is a need for the Rules to recognise 
different types of legal services and service providers, which would probably require an exemption 
from the rules for certain types of services. 

The concern raised is that rule 10 hinders the provision of “unbundled” legal services, to the 
disadvantage of those who cannot otherwise afford legal services or qualify for legal assistance. In 
a recent Report115 the Productivity Commission referred to “unbundling” (also known as “discrete 
task assistance or provision”, or “limited scope representation”) as the separation of the package 
of legal services that may be required to handle a dispute into components: 

• general counselling and legal advice; 
• preparation and assistance with drafting of documents or pleadings; and 
• limited appearance before the court. 

One of the barriers to greater use of unbundled legal services identified by the Productivity 
Commission is the conflict of interest rules, in that “overly strict application of the rules can affect 
access to important legal advice where there is only a perceived conflict”.116 It proceeded to note 
that it “does not consider the risk posed by unbundling to be insurmountable, as evidenced by the 
fact that some Australian law firms are currently providing discrete task assistance”.117 

Another submission to the Law Council recommends that rule 10 be amended to provide an 
exemption from needing an information barrier “where the former client has only received discrete 
services in the past and the solicitor [providing a service to the current client] does not possess 

                                                
 
111 Prince Jefri Bolkiah v KPMG [1999] 2 AC 222 at 239. 
112 Prince Jefri Bolkiah v KPMG [1999] 2 AC 222 at 237. 
113 [2002] FCA 588 at [58]. 
114 Ibid, [60]. See at [12] for the relevant measures implemented by the organisation.  
115 Productivity Commission, Access to Justice Arrangements, Inquiry Report No 72, 5 September 2014, Vol 2 , Ch 19. 
116 Ibid, p 646. 
117 Ibid, p 647. 
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actual knowledge of confidential information about that former client”. “Discrete service provision” 
is generally considered to have all of the following characteristics: 

• the solicitor is engaged without prior arrangement; 
• the solicitor is engaged for a specific task or activity, such as the provision of advice, or 

advice and advocacy (for instance, drafting a letter, making a phone call, making an 
application or duty lawyer representation); and 

• the engagement ends upon conclusion of the specific task or activity, with no arrangement 
for further or future service provision by that solicitor or law practice. 

The submission proceeds to note that for small scale community legal services and legal aid 
organisations: 

• effective information barriers cannot reasonably be incorporated into the design of discrete 
service provision; 

• it is not practical or even reasonably necessary to obtain consent in the case of one or more 
current clients where only discrete service provision is contemplated; and 

• including an exemption to the Rules proposed would support the objectives of the Rules 
due to the explicit requirement the solicitor have no actual knowledge of the confidential 
information of the former client. 

The Ethics Committee notes that while, as a general principle, a fiduciary duty involves a duty of 
undivided loyalty (including the duty to make available to the client all material knowledge in the 
solicitor’s possession) fiduciary law recognises that the principal can consent to the modification or 
ouster of those duties by, for example, limiting the scope of the retainer.118 After all, the extent of a 
solicitor’s duty to a client is determined by his/her retainer, and so in each case the starting point 
is to ascertain what the client engaged the solicitor to do or advise upon.119 As explained by King 
LJ in Minkin v Landsberg:120 

It goes without saying that where a solicitor acts upon a limited retainer, the supporting 
client care letters, attendance notes and formal written retainers must be drafted with 
considerable care in order to reflect the client’s specific instructions…It may well be that 
with further passage of time, tried and tested formulas will be devised and used routinely 
by practitioners providing such a limited retainer service. In the present case the 
defendant…did not observe best practice having failed to set out with precision the limits of 
the retainer in the client care letter. 

The Ethics Committee notes that specific limited scope retainer rules have been articulated in a 
number of jurisdictions.121  For example, the Law Society of Upper Canada Rules of Professional 
Conduct provide: 

Short-term limited legal services  
(15) In this subrule and subrules (16) to (19)  

“pro bono client” means a client to whom a lawyer provides short-term limited legal 
services;  
“short-term limited legal services” means pro bono summary legal services provided 
by a lawyer to a client under the auspices of Pro Bono Law Ontario’s Law Help Ontario 
program for matters in the Superior Court of Justice or in Small Claims Court, with the 

                                                
 
118 G E Dal Pont, Lawyers’ Professional Responsibility, 6th ed, 2017, [7.70], [7.75]. 
119 Minkin v Landsberg [2016] 1 WLR 1489; [2015] EWCA Civ 1152 at [32] per Jackson LJ. 
120 [2016] 1 WLR 1489; [2015] EWCA Civ 1152 at [77]. 
121 Including Maine, New Hampshire, New York State and California. The American Bar Association’s Model Rule 6.5 
has been adopted in 19 US jurisdictions.  Rules have also been adopted in a number of Provinces of Canada. 
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expectation by the lawyer and the client that the lawyer will not provide continuing 
legal representation in the matter.  

(16) A lawyer engaged in the provision of short-term limited legal services may 
provide legal services to a pro bono client unless  

(a) the lawyer knows or becomes aware that the interests of the pro bono client 
are directly adverse to the immediate interests of another current client of the 
lawyer, the lawyer’s firm or Pro Bono Law Ontario; or  

(b) the lawyer has or, while providing the short-term limited legal services, obtains 
confidential information relevant to a matter involving a current or former client 
of the lawyer, the lawyer’s firm or Pro Bono Law Ontario whose interests are 
adverse to those of the pro bono client.  

(17) A lawyer who is a partner, an associate, an employee or an employer of a lawyer 
providing short-term limited legal services to a pro bono client may act for other 
clients of the law firm whose interests are adverse to the pro bono client so long as 
adequate and timely measures are in place to ensure that no disclosure of the pro 
bono client’s confidential information is made to the lawyer acting for the other 
clients.  
(18) A lawyer who is unable to provide short-term limited legal services to a pro bono 
client because of the operation of subrule (16) (a) or (b) shall cease to provide short 
term limited legal services to the pro bono client as soon as the lawyer actually 
becomes aware of the adverse interest or as soon as he or she has or obtains the 
confidential information referred to in subrule (16) and the lawyer shall not seek the 
pro bono client’s waiver of the conflict. 
(19) In providing short-term limited legal services, a lawyer shall 

(a) ensure, before providing the legal services, that the appropriate disclosure of 
the nature of the legal services has been made to the client; and 

(b) determine whether the client may require additional legal services beyond the 
short-term limited legal services and if additional services are required or 
advisable, encourage the client to seek further legal assistance. 

The Ethics Committee notes that while these rules provide for limited scope representation, they 
do not abrogate a lawyer’s ethical obligations where there is a duty-duty conflict or a client 
confidential information conflict, as explained in the Commentary to the above rules: 

Subrules (15) to (19) apply in circumstances in which the limited nature of the legal services 
being provided by a lawyer significantly reduces the risk of conflicts of interest with other 
matters being handled by the lawyer’s firm. Accordingly, the lawyer is disqualified from 
acting for a client receiving short-term limited legal services only if the lawyer has actual 
knowledge of a conflict of interest between the pro bono client and an existing or former 
client of the lawyer, the lawyer’s firm or PBLO. 

… 

Appropriate screening measures must be in place to prevent disclosure of confidential 
information relating to the client to the lawyer’s partners, associates, employees or 
employer (in the practice of law). Subrule (17) extends, with necessary modifications, 
the rules and guidelines about conflicts arising from a lawyer transfer between law 
firms (rule 2.05) to the situation of a law firm acting against a current client of the firm 
in providing short term limited legal services. Measures that the lawyer providing the 
short-term limited legal services should take to ensure the confidentiality of information 
of the client’s information include: 
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• having no involvement in the representation of or any discussions with others 
in the firm about another client whose interests conflict with those of the pro 
bono client; 

• identifying relevant files, if any, of the pro bono client and physically 
segregating access to them to those working on the file or who require access 
for specifically identified or approved reasons; and 

• ensuring that the firm has distributed a written policy to all licensees, non-
licensee partners and associates and support staff, explaining the screening 
measures that are in place. 

Subrule (18) precludes a lawyer from obtaining a waiver in respect of conflicts of 
interest that arise in providing short-term legal services. 

The Ethics Committee notes that the limited scope representation rules set out above (and in other 
jurisdictions) do not express a new ethical principle that it is appropriate in these circumstances to 
exempt a lawyer from the duty to avoid conflicts of interest between a current client and a former 
client, or the duty to avoid conflicts of interest between two or more current clients.  The rules 
acknowledge that a lawyer may provide limited scope representation, provided those conflicts are 
managed, and if they cannot be, the lawyer or law practice is required to cease to act.   

The Ethics Committee also notes that Australian Solicitors’ Conduct Rule 10 (and Rule 11) require 
a solicitor or law practice to avoid conflicts. Avoiding conflicts involves a prudent combination of: 
accurately defining the scope of the retainer agreement (Minkin v Landsberg)122; obtaining the 
informed consent of the former client (if feasible); establishing effective information barriers (Prince 
Jefri Bolkiah v KPMG)123; and establishing appropriate internal arrangements within the law 
practice (Bureau Interprofessionnel Des Vins De Bourgogne v Red Earth Nominees Pty Ltd)124.  

The Ethics Committee further notes that while a lawyer or law practice might put these measures 
in place, the court may nevertheless exercise a power of restraint pursuant to its inherent 
jurisdiction to determine which of its officers is to appear before it, by reference to whether to a fair-
minded reasonably informed person would find it subversive to the administration of justice to allow 
the representation to continue.125  

In response to the matters raised, the Ethics Committee makes the following suggestions: 

• Rule 10 and the law underpinning it does not proscribe acting for a current client in a 
situation where a law practice has provided a legal service to a former client and is, as a 
result, in possession of confidential information of the former client that may be relevant to 
the current client. 

• Whether information concerning a former client is “client confidential information” is 
determined according to the facts and circumstances relating to the former client and the 
legal services provided. 

• The duty-duty conflict can be managed through informed consent of the former client – 
when and how informed consent is obtained is a matter for the law practice and client 
concerned and could, conceivably, be obtained at the time the legal service was provided 
to the former client. 

                                                
 
122 [2016] 1 WLR 1489; [2015] EWCA Civ 1152. 
123 [1999] 2 AC 222. 
124 [2002] FCA 588. 
125 See generally Kallinicos v Hunt (2005) 64 NSWLR 561. 
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• The nature and extent of the duty owed to the client (including any limitations and 
exclusions) depends upon the terms of the retainer, including, where the retainer is for 
limited purposes only, the scope of the legal services agreed to be provided. This is a matter 
of law practice management at the commencement of the retainer more so than one of 
ethical principles. 

• The duty-duty conflict can also be managed through an effective information barrier. 

• What constitutes an effective information barrier rests upon the facts and circumstances 
under which the law practice is organised and managed to avoid any real risk, or sensible 
possibility, of disclosure of the relevant confidential information. 

• One aspect of whether or not there is a real risk, or sensible possibility, of disclosure is 
whether information is shared within a law practice, or whether it is managed in a way that 
no person other the person who provided the legal service to the former client has any 
actual knowledge of or about that service. 

The Ethics Committee suggests that the issues raised do not require an express “exemption” as 
limited scope retainers are currently permitted and used in Australia. Inclusion of a specific rule on 
limited scope representation would appear to not add any new scope for practitioners to provide 
unbundled services, but merely draw attention to the existing ability of legal practitioners and law 
practices to provide unbundled services.  The ethical issues addressed in the Law Society of Upper 
Canada Rules of Professional Conduct (and the rules in other jurisdictions) are encapsulated in the 
principles underpinning Australian Solicitors’ Conduct Rule 10 (and Rule 11). 

The Ethics Committee considers that the most significant impediment to the wider use of limited 
scope retainers/unbundled legal services appears to be court rules which require practitioners to 
remain on the record during a matter, despite only providing limited and discrete services 
throughout the matter. The Legal Profession Uniform Law applying in New South Wales and 
Victoria, legal profession laws in other jurisdictions and the Australian Solicitors’ Conduct Rules 
2015 do not restrict a lawyer from entering into a limited scope retainer with a client. However, 
Court Rules in various Australian courts, including the Family Court of Australia, state Supreme 
Courts and intermediate courts, can act as a barrier. For example, current general civil procedure 
rules that require a solicitor to seek leave to cease to act for a party should be reviewed. 

Changes to such court rules would be likely to: 

• open up legal services to those who are not be able to afford all costs relating to retaining 
legal assistance; and 

• encourage lawyers to be involved in pro bono legal services that rely on discrete task 
assistance. 

Making such changes accords with the Productivity Commission’s view126 that the rules relating to 
unbundled legal services should address barriers arising from the “inclusion and removal of legal 
practitioners from the court record”. 

The Ethics Committee’s view is that it is the making of changes to particular court rules, rather than 
the inclusion of a specific conduct rule in the Australian Solicitors’ Conduct Rules which will remove 
the main impediment to the wider use in Australia of limited scope retainers/unbundled legal 
services. 

In relation to the third matter, it has been commented that, given that conflict should be avoided 
and that clients’ interests should be protected, client consent and effective information barriers are 

                                                
 
126 Productivity Commission 2014, Access to Justice Arrangements, Inquiry Report No. 72, Canberra [648-649] 
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not alternatives. A practitioner or law practice should not simply be allowed to ensure they have 
effective information barriers without obtaining informed client consent. It has been commented 
that both these hurdles should be overcome, given the importance of this rule. 

The Ethics Committee does not think that both informed consent and an information barrier are 
always required. Rules 10.2.1 and 10.2.2 deal with a number of possible situations: 

• where the former client consents to the disclosure and use of confidential information – in 
this case rule 10.2.1 applies; 

• where the former client consents to the disclosure and use of only some of the confidential 
information – in this case both rules 10.2.1 and 10.2.2 apply - an effective information barrier 
is required to preserve the confidentiality of the former client information that is not to be 
disclosed; 

• where the former client does not consent to the disclosure and use of the confidential 
information – in this case rule 10.2.2 applies - an effective information barrier is required to 
preserve the confidentiality of the former client information; and 

• where the former client cannot be located to provide informed consent - in this case rule 
10.2.2 applies - an effective information barrier is required to preserve the confidentiality of 
the former client information. 

The Ethics Committee is mindful that the situations to which rule 10.2 might apply will typically arise 
only for very large law firms or multi-jurisdictional law firms where it is possible, through information 
barriers, to effect a separation of the handling of matters for different clients so that there is no 
possibility of disclosure of the confidential information of the former client.   

In relation to the fourth matter, the Ethics Committee notes the observations of the High Court 
in Farah Constructions Pty Ltd v Say-Dee Pty Ltd127 that the disclosure necessary for informed 
consent can occur in different ways (and at different times) and can vary depending upon the 
sophistication of the recipient, so that whether there has (in fact) been informed consent is “a 
question of fact in all the circumstances of each case”. The Committee considers that, in light of 
these observations, rule 10.2.1 should make reference to informed consent, rather than informed 
written consent, and that the Commentary to rule 10 should offer guidance on what is required to 
obtain informed consent. The Commentary should also alert practitioners to the prudence of 
obtaining informed consent in writing wherever practicable and appropriate. 

In relation to the fifth matter, it was commented that the concept of an “effective information 
barrier” could be defined either by including it in the definition section, or preferably in guidelines 
or policy, taking into account what courts have said about effective information barriers. This would, 
it was commented, provide guidance to practitioners as to how to comply with this rule and to 
establish effective information barriers. 

The Ethics Committee considers there is sufficient material in the Commentary and in guidelines 
available from Law Societies to provide assistance to practitioners, although the Commentary 
should be updated to reflect the course of development of the law since the Commentary was first 
developed in 2013. 

In relation to the sixth matter, the Ethics Committee has noted above that the issue which 
animates the conflict rule is the possession of information that is confidential to the former client 
and would be detrimental to the interests of that former client if, consistent with the solicitor’s duty 
to the current client, that information is disclosed and used for the benefit of the current client. Such 
a conflict is resolved in one of three ways:  
                                                
 
127 (2007) 230 CLR 89; [2007] HCA 22 at [107], [108] (citing Maguire v Makaronis (1997) 188 CLR 449 at 466 per 
Brennan CJ, Gaudron, McHugh and Gummow JJ). 
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1. the former client gives informed consent to the disclosure and use of the confidential 
information to further the matter of the current client; or 

2. an effective information barrier is put in place to avoid any real or sensible risk of disclosure; 
or (if neither of these approaches is available) 

3. the solicitor or law practice ceases to act for the current client. 

The Ethics Committee considers that a change to rule 10.2.1 as suggested would better express 
the issue central to the rule – that the informed consent is to the disclosure and use of the 
confidential information. A possible reformulation might be as follows: 

10.2 A solicitor or law practice who or which is in possession of information which is 
confidential to a former client where that information might reasonably be 
concluded to be material to the matter of another client and detrimental to the 
interests of the former client if disclosed, must not act for the current client in that 
matter UNLESS: 

10.2.1 the former client has given informed written consent to the 
solicitor or law practice so acting disclosure and use of that 
information; or 

10.2.2 an effective information barrier has been established. 
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Rule 10 Consultation questions and recommendations 

31. Does the obiter in Spincode govern a solicitor’s ethical obligations in a former client 
confidential information matter under State law in Victoria, and if so, in what ways? 

32. Would it be appropriate and necessary to provide an exemption in rule 10 from 
confidentiality and other duties where legal services are provided on a “discrete” or 
“unbundled” or “limited representation” basis? 

33. Should rule 10.2.1 be revised so as to state the requirement for informed consent rather 
than informed written consent, given the many forms and circumstances in which informed 
consent may be obtained? 

34. That a definition of “information barrier” not be included in the rules, but the existing 
materials in the Commentary be updated and expanded. 

35. That rule 10 be reformulated as follows: 

Rule 10  (Conflicts concerning former clients) 

10.1 A solicitor and law practice must avoid conflicts between the duties owed to current 
and former clients, except as permitted by Rule 10.2.   

10.2 A solicitor or law practice who or which is in possession of information which is 
confidential to a former client where that information might reasonably be 
concluded to be material to the matter of another client and detrimental to the 
interests of the former client if disclosed, must not act for the current client in that 
matter UNLESS: 
10.2.1 the former client has given informed consent to the disclosure and use of 

that information; or 
10.2.2 an effective information barrier has been established. 
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