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Rule 11 (Conflict of duties concerning current clients) 

11.1 A solicitor and a law practice must avoid conflicts between the duties owed to two or more 
current clients, except where permitted by this Rule. 

11.2 If a solicitor or a law practice seeks to act for two or more clients in the same or related 
matters  where the clients’ interests are adverse and there is a conflict or potential conflict 
of the duties to act in the best interests of each client, the solicitor or law practice must not 
act, except where permitted by Rule 11.3. 

11.3 Where a solicitor or law practice seeks to act in the circumstances specified in Rule 11.2, 
the solicitor or law practice may, subject always to each solicitor discharging their duty to 
act in the best interests of their client, only act if each client: 

11.3.1 is aware that the solicitor or law practice is also acting for another client; and 
11.3.2 has given informed consent to the solicitor or law practice so acting. 

11.4 In addition to the requirements of Rule 11.3, where a solicitor or law practice is in possession 
of information which is confidential to a client (the first client) which might reasonably be 
concluded to be material to another client’s current matter and detrimental to the interests 
of the first client if disclosed, there is a conflict of duties and the solicitor and the solicitor’s 
law practice must not act for the other client, except as follows: 

11.4.1 a solicitor may act where there is a conflict of duties arising from the possession 
of confidential information, where each client has given informed consent to the 
solicitor acting for another client; and 

11.4.2 a law practice (and the solicitors concerned) may act where there is a conflict of 
duties arising from the possession of confidential information where an effective 
information barrier has been established. 

11.5 If a solicitor or a law practice acts for more than one client in a matter and, during the course 
of the conduct of that matter, an actual conflict arises between the duties owed to two or 
more of those clients, the solicitor or law practice may only continue to act for one of the 
clients (or a group of clients between whom there is no conflict) provided that the duty of 
confidentiality to other client(s) is not put at risk and the parties have given informed consent. 

 

Matters raised 

1. Is consent of the (first) current client or clients necessary where the proposed (second) 
current client requires discrete service provision only and the solicitor possesses no actual 
knowledge of confidential information about another (first) current client or clients with 
contrary interests in the same or a related matter? Alternatively, should “discrete service 
provision” be exempt from the operation of rules 10 and 11 entirely?  

2. Given the strict prohibition in rule 11.2, should a solicitor or law practice be required to give 
the client written advice about the conflict that exists between the clients of the law practice 
(if they are going to deviate from the rule by reference to the exception in rule 11.3) and then 
obtain the client’s informed written consent allowing the solicitor or law practice to continue 
to act?   

3. For rule 11.3.2, is there a deliberate distinction between "informed consent" and "informed 
written consent" in rule 10.2.1?  

4. For rule 11.3.2, does "informed consent" need to be defined? 
5. For rule 11.4, should the phrase “and detrimental to the interests of the first client if disclosed” 

be deleted?  
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6. That rule 11 is overly cumbersome and should be redrafted.  

Discussion points  

Purpose, scope and general principles 

Rule 11 deals with concurrent client conflicts, also known as duty-duty conflicts. While there are 
similarities between principles underpinning rules 10 and 11 about the nature of the relationship, 
the kinds of conflict that may arise and the ways in which conflicts may be managed, it must be 
kept in mind that rules 10 and 11 deal with distinctly separate contexts – rule 10 deals with conflicts 
between duties owed to a current client and a former client, whereas rule 11 deals with conflicts 
between duties owed to two or more current clients. 

The core of the ethical standard underpinning rule 11 is a solicitor’s fiduciary duty of undivided 
loyalty owed to each client. As set out above (see the Discussion Points to Rule 10), the solicitor-
client relationship is one of the settled categories of fiduciary relationships recognised by equity 
and, as such, clients are entitled to the single-minded loyalty of their solicitor throughout the course 
of the matter. Further, solicitors owe clients various non-fiduciary duties, including a duty not to 
disclose confidential information given by the client to their solicitor in the course of the solicitor’s 
retainer.128 

While fiduciary duty lies at the heart of rule 11, it must also be kept in mind that from a position of 
informed consent, a client can consent to the modification of the scope of the fiduciary duty, as the 
scope of the duty a solicitor owes to a client will be shaped by the scope of the solicitor-client 
retainer for that matter. 

Two kinds of conflicts are envisaged under rule 11: 

• an adverse interest conflict: a solicitor has a duty to always act in the best interests of a 
client in any matter in which the solicitor represents the client (rule 4.1.1) and therefore must 
avoid a situation of acting for two or more clients whose interests diverge. A typical scenario 
where this kind of conflict may arise is where a solicitor is asked to act for both the vendor 
and purchaser in a property transaction; and 

• a confidential information conflict: a solicitor has a duty to not disclose any information 
confidential to that client acquired during a client’s engagement (rule 9.1), and so must avoid 
situations where that confidential information would have to be disclosed to another client 
because it is material to that other client’s matter and detrimental to the first client if 
disclosed. A typical example of where this kind of conflict may arise is where a law practice 
acts for competing bidders seeking to purchase the same asset. 

Rule 11 does not unilaterally prohibit a solicitor and a law practice from acting or continuing to act 
in a situation where there is, or could be, an adverse interest conflict or a confidential information 
conflict between the duties owed to two or more clients, nor does it unilaterally permit a solicitor or 
law practice to do so.  

The Ethics Committee acknowledges the proposition expressed from time to time that rule 11 
should state an absolute prohibition. The view is that because the heart of the conflict is competing 
fiduciary duties, such a conflict cannot be resolved other than by the solicitor or law practice ceasing 
to act for each client where their interests are adverse, and especially where the solicitor or law 
practice is in possession of client confidential information that would have to be disclosed were the 
solicitor or law practice to continue to act for each client. In most instances a prudent solicitor or 
law practice, if faced with a concurrent client conflict, or the possibility of such a conflict, would 
reach the considered conclusion that the concurrently held duties to act in the best interest of each 
                                                
 
128 For a summary of a solicitor’s fiduciary and non-fiduciary duties, see Dallen, op cit, pp 429-31. 
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client and to maintain confidentiality cannot be fulfilled, and so would take necessary steps to avoid 
that situation.  

However, the Ethics Committee also acknowledges that fully informed clients may decide that 
concurrent representation is actually in their best interests. As Dal Pont notes,129 there are a 
number of reasons why a fully informed client may nevertheless wish to retain a solicitor or law 
practice, say, because of cost, the qualifications of the lawyer to undertake the particular work, trust 
in the lawyer or the unavailability of other solicitors or law firms. 

Further, in Clark Boyce v Mouat the Privy Council said:130 

There is no general rule of law to the effect that a solicitor should never act for both parties 
in a transaction where their interest may conflict. Rather is the position that he may act 
provided that he has obtained the informed consent of both to his acting.  Informed consent 
means consent given in the knowledge that there is a conflict between the parties and that 
as a result the solicitor may be disabled from disclosing to each party the full knowledge 
which he possesses as to the transaction or may be disabled from giving advice to one 
party which conflicts with the interest of the other. If the parties are content to proceed upon 
this basis the solicitor may properly act. 

An absolute prohibition would thus remove the possibility in an adverse-interests situation that the 
clients may give informed consent (rule 11.3), or that in a confidential information conflict situation 
each client gives their informed consent (rule 11.4.1) and any confidential information material to 
the matter (or related matters) is protected by an effective information barrier (rule 11.4.2). The 
operation of an effective information barrier is discussed in the Discussion Points to rule 10. 

In relation to the first matter, as discussed in detail in the Discussion Points to rule 10, the proper 
approach is to develop appropriate procedures and processes within a law practice (including a 
community legal service, legal aid organisation or other legal assistance service provider) 
consistent with the ethical principles and common law underpinning rule 11 rather than attempt to 
identify “exemptions” from the rule. 

Importantly, the starting point for dealing with any actual or potential conflicts is the terms and 
conditions of the retainer between the solicitor and each client. Against this background, where the 
retainer is for the provision of a discrete service (e.g. legal services on a discrete, unbundled or 
advice-only-basis), that retainer will conclude and the client cease to be a “current” client on the 
provision of the service. Any confidential information imparted during the discrete service (if any) 
can and should be protected by the development of appropriate procedures and processes for 
delivery of the service.   

In relation to the second matter, it has been commented that, given the strict prohibition in rule 
11.2, a solicitor or law practice should be required to give the client written advice about the 
concurrent conflict and then obtain the client’s informed written consent allowing the solicitor or law 
practice to continue to act. Contributors have noted that, given the importance of avoiding conflict, 
this amendment is paramount to ensure that clients understand their position, but also to assist the 
practitioner to assess whether to continue to act. Contributors have also noted the previous 
Victorian Rules dealing with conflicts stated that the party should be informed in writing of any 
potential disadvantages to the client131 and that, while the case law might support a proposition that 
parties need not always be informed in writing, the fulsome nature of the required informed consent 
should be emphasised. 

                                                
 
129 G E Dal Pont, Lawyers’ Professional Responsibility, 6th ed, 2017, [7.85] 
130 [1994] 1 AC 428, [435], [1993] UKPC 34, [6]. 
131 Law Institute of Victoria, Professional Conduct and Practice Rules 2005, Schedule Form 1. 
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The Ethics Committee notes that rules 11.3.1 and 11.3.2 require the solicitor or law practice to 
ensure the client is aware and has given informed consent. The Committee notes that awareness 
and informed consent may be obtained in a variety of ways and does not consider it appropriate to 
specify a precise manner in which the client is to be informed or to signify consent. How this is 
effected is essentially a matter for the solicitor’s independent judgement, the solicitor bearing the 
onus of proving that the client gave fully informed consent. 

In relation to the third and fourth matters, having regard to the observations of the High Court 
in Farah Constructions Pty Ltd v Say-Dee Pty Ltd132 referred to above, the Ethics Committee 
considers that the reference to “informed written consent” in rule 10.2.1 should be altered to 
“informed consent” (as in rule 11.3.2) to reflect the common law on informed consent.  Further, the 
Committee does not consider it appropriate to attempt a definition of informed consent; preferring 
instead that the factors, circumstances and issues involved in informed consent be set out in the 
Commentary. 

In relation to the fifth matter, it was commented that the phrase “and detrimental to the interests 
of the first client if disclosed” should be deleted, on the basis that, regardless of the effect of the 
information (i.e. being detrimental or otherwise), a conflict of duties has arisen and the steps that a 
solicitor or law practice should take are those outlined in the rule. The conflict of duties is said to 
trigger the steps to be taken, rather than the effect of the conflict.  
 
The Ethics Committee notes that in the context of rule 10 (confidential information conflict where 
the information is that of a former client) the considerable body of common law on this subject is 
premised upon the claim that the disclosure of information confidential to one client would be 
detrimental to the interests of that client were it disclosed to another client; i.e. the enquiry the court 
makes in an application to restrain a solicitor from acting or continuing to act for a client is the 
impact that the disclosure of the confidential information would have on the interests of the client 
(or former client) whose confidential information it is. As Dal Pont notes:133 

The requirement that the real possibility of misuse of confidential information be to the 
detriment of the former client serves several important functions. It protects lawyers from 
frivolous applications to disqualify. It guards the public interest that services of lawyers be 
freely available, which it has been observed “will be unnecessarily intruded upon unless it 
is shown that disclosure by the solicitor of confidential information will disadvantage the 
confiding client”. It also emphasises the appearance of justice, for it is difficult to see 
injustice in permitting representation that will not disadvantage the former client.  

In the context of rule 11, the core conflict is a conflict between competing fiduciary duties. The 
Ethics Committee further notes that the court may nevertheless exercise a power of restraint 
pursuant to its inherent jurisdiction to determine which of its officers is to appear before it, by 
reference whether to a fair-minded reasonably informed person would find it subversive to the 
administration of justice to allow the representation to continue.134  
The Ethics Committee suggests that additional commentary might usefully be provided on this 
issue. 
 
In relation to the sixth matter, the Ethics Committee notes that a number of submissions and 
commentators have expressed the view that the rule as presently drafted is too lengthy, 
cumbersome and, in some areas, repetitive. The Committee agrees with comments received that 
the rule could be simplified in the way that it expresses the scope of the duties in contemplation 
and the ethical principles involved. Thus: 

                                                
 
132 Farah Constructions Pty Ltd v Say-Dee Pty Ltd (2007) 230 CLR 89; [2007] HCA 22. 
133 G E Dal Pont, Lawyers’ Professional Responsibility, 6th ed, 2017, [8.100] (emphasis in original; footnote omitted). 
134 G E Dal Pont, Lawyers’ Professional Responsibility, 6th ed, 2017, [8.100]. 
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• the rule must embrace the range of duties which might come into conflict, i.e. fiduciary 
duties, contractual duties, duties of care in tort and duties of confidentiality; 

• regardless of which duty is in contemplation, the informed consent of the parties is an 
essential requirement for the solicitor or law practice to agree to continue to act for the 
parties concurrently; and 

• in a case where the conflict arises or might potentially arise because of the possession of 
client confidential information, an effective information barrier must be in place. 

 
Having regard to these considerations, the Ethics Committee invites comments on a reformulation 
of rule 11. 
 
 
  Rule 11 Consultation questions and recommendations 

36. That an exemption from rule 11 would be inappropriate and unnecessary where legal 
services are provided on a “discrete” or “unbundled” or “limited representation” basis. 

37. That rule 11.3.2 should not require that informed consent only be given in writing. 

38. That the reference to “informed consent” in rule 11.3 be retained, noting that it is 
recommended that rule 10.2.1 be amended to provide for “informed consent”. 

39. That additional commentary be developed to further explain the concept of “detriment to 
the interests of a client” and how the court approaches the exercise of the power of 
restraint pursuant to its inherent jurisdiction to determine which of its officers appear 
before it. 
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Rule 11 Consultation questions and recommendations (cont.) 

40. That rule 11 be revised as follows: 

Rule 11 (Conflict of duties concerning current clients)  
11.1 A solicitor or law practice must not act where there is an actual or potential 

conflict between the duties owed to two or more current clients, except 
where each client has given informed consent to the solicitor or law practice 
so acting, and:  
(i) the solicitor or law practice is able to act in the best interest of each 

client; and  

(ii) where the conflict or potential conflict arises because of the 
possession of client confidential information which might 
reasonably be concluded to be material to another client’s current 
matter, an effective information barrier has been established. 

11.2 If a solicitor or a law practice acts for more than one client in a matter and, 
during the course of the conduct of that matter, an actual conflict arises 
between the duties owed to two or more of those clients, the solicitor or law 
practice must not continue to act for one of the clients (or a group of clients 
between whom there is no conflict) unless the duty of confidentiality to the 
other client(s) is not put at risk and the parties to the conflict have given 
informed consent to the solicitor or law practice continuing to act for that 
client (or group of clients). 
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