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The Project has been overseen by a Steering Committee of 
eminent lawyers, jurists and academics, chaired by former 
High Court Chief Justice, the Hon. Robert  
French AC.  

The Project focuses on 13 groups experiencing significant 
disadvantage, being:

• Aboriginal and Torres Strait Islander People;

• People with disability;

• Older persons;

• People experiencing economic disadvantage;

• People who are homeless;

• Children and young people;

• Prisoners and detainees;

• People who have been trafficked and exploited;

• LGBTI+ people;

• Recent arrivals to Australia;

• Asylum seekers;

• People who experience family violence; and

•  Rural, Regional and Remote Australians.

The Project aims to provide a platform, based  
on the existing evidence, for addressing access to  
justice issues for significantly disadvantaged people in 
Australia by:

•  synthesising and collating existing literature 
and reports concerning impediments to access 
to justice for those identified as experiencing 
significant disadvantage;

•  identifying measures and strategies that have been 
effective in addressing barriers to access to justice;

• identifying gaps in knowledge;

•  identifying overarching principles to guide the Law 
Council’s ongoing approach to access to justice 
initiatives, and reinforce its whole-of-profession 
commitment to action; and

•  developing priorities and recommendations, which 
will provide a basis for advocacy in the community 
and government.

In conducting the Project, the Law Council has engaged 
in consultations across Australia, received submissions 
from a wide variety of stakeholders and invited members 
of the public to share their experiences of the justice 
system within the terms of reference. The following 
overarching themes synthesise the Project’s research, 
submissions and consultations, and reflect the findings 
and recommendations of the Project.

The Justice Project
The Justice Project (‘the Project’) is the Law Council of Australia’s national review of the 
state of access to justice in Australia. The Law Council has long been involved in promoting 
equality before the law and funding for legal assistance services, as well as sustainable 
court funding. The Project is an extension of this work. The Law Council believes that the 
legal system should be fair, just and accessible to the people who need to use it. It should 
be responsive to their needs and properly resourced. 



2 The Justice Project

We need to build a common understanding  

of what access to justice looks like within our  

community, and of our society as a just society.

Overarching themes

Equality before the law and access to justice are 
fundamental to the rule of law in Australia. People who 
experience significant disadvantage should not ‘fall 
through the cracks’ of the system.

Beyond formal institutions or abstract notions, access 
to justice is commonplace, concrete and embedded in 
everyday lives. Everyday problems often have critical legal 
dimensions which need resolving but can go unrecognised.  

For example, access to justice can look like:

•  getting arrangements in place to resolve people’s 
spiralling debts or fines when they have lost their 
jobs or when times are difficult;

•  sorting out people’s family disputes calmly before 
things get out of control;

•  keeping a roof over people’s heads when they 
escape family violence;

•  having a voice in whether someone else is 
appointed to take over a person’s affairs, or 
whether their children are taken away;

•  getting access to a person’s pension or 
grandchildren;

•  getting a second chance when a person has made 
unwise mistakes but wants to get back on track 
and contribute to the community;

•  an employee getting the money owed by a 
dishonest employer who refuses to pay; 

•  having the police take a person seriously when he 
or she makes a complaint; 

•  ensuring schools are accessible for children with 
disability; 

• exiting an unfair door-to-door sales contract; and

•  getting legal help or representation in court and 
achieving a fair outcome. 

These everyday – often civil and family – legal issues are 
significant to everyone – especially people experiencing 
hardship or disadvantage.   

The legal sector should work with other sectors of the 
community to progress practical, targeted measures which 
increase awareness of these concepts, including amongst 
trusted non-legal professionals who can act as a gateway 
to legal help. Simple measures within civics education 
could also be pursued to build recognition of legal 
problems and effective responses.  

We also need to build a common understanding of our 
community as a just society, beyond one which simply 
maintains law and order. This is essential to underpin our 
commitment to an effective, functioning justice system, of 
which access to justice is an integral component.    

All levels of government should commit to building a 
shared understanding of access to justice, and its role 
within a just society, and ensuring that it becomes a reality 
through leadership and adequate funding.       
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Examples - Building a common understanding of access to justice

•  Legal needs are widespread in Australia, with 50 
per cent of LAW Survey respondents experiencing 
one or more legal problems in the previous 12 
months, more than one-quarter experiencing 
a substantial legal problem and over one-fifth 
experiencing at least three legal problems 
(Coumarelos et al, 2012).

•  Certain disadvantaged groups are significantly 
more likely to ignore their legal problems, including 
because they do not know what to do. The most 
disadvantaged groups are significantly more likely 
to take no action. Those who take no action 
receive the poorest outcomes (Coumarelos et al, 
2012; McDonald and Wei, 2016).

•  Civil law issues are the legal issues that people 
don’t know are legal issues (Legal Aid Victoria 
Mildura office, consultation).

•  Elder abuse and associated legal problems are 
a significant emerging area of legal need that 
affects a growing number of older Australians. 
However, many older persons have low awareness 
of elder abuse, including what actions or conduct 
constitutes elder abuse, and limited knowledge 
about available support services and legal 
remedies where elder abuse is identified (Legal Aid 
ACT, submission no 115).

•  Family and friends are often the first to become 
aware of family violence, so it is important that 
they can identify it and have access to information 
and resources about how to respond. Additionally, 
key personnel in broader services such as health 
services and schools are not adequately equipped 
to recognise family violence may be occurring,  
and often do not know what to do when it is 
identified (Victorian Royal Commission into Family 
Violence, 2016).

•  Children and young people often experience age-
related legal problems but are reluctant to take 
action in response due to poor knowledge of their 
legal rights, uncertainty about available avenues 
to address legal problems and possible remedies, 
limited finances, and a perception that the legal 
system is intimidating, complicated, expensive and 
biased against them (Coumarelos et al, 2012).

•  There is a need to educate LGBTI+ people about 
their rights, particularly regarding police powers, 
discrimination, violence or abuse (Inner City Legal 
Centre, submission no 46).

•  Some recently arrived migrants are particularly 
disadvantaged in a system where knowledge of 
the law is presumed and where ignorance is no 
excuse. A lack of understanding of Australian law, 
often fundamentally different to the law of their 
country of origin, not only increases the likelihood 
of transgressions, but reduces the overall 
effectiveness of the justice system (Judicial Council 
for Cultural Diversity, 2013).

•  Community Legal Education serves both a 
preventative and early intervention role by helping 
people anticipate and avoid legal problems, act 
more quickly when problems do occur and deal 
with legal issues more effectively through knowing 
when and where to get expert help (Northern 
Suburbs Community Legal Centre, submission  
no 33).

Key recommendations
Building practical legal awareness and capability 
through community legal education and 
information, targeted awareness campaigns and 
Australian Curriculum: Civics and Citizenship 
measures (Recs 1.1-1.4).
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Mum escaping family violence accesses vital 
support:

‘Kim1 moved to Canberra with her young family to 
escape family violence. They were living in a refuge.  

Kim was seeking Special Childcare Benefit 
payments to enable her children to attend childcare. 
Kim wanted the kids to benefit from playing with 
other children and having the children with her all 
the time made it impossible for her to sort out the 
family law, housing and health issues that the abuse 
had caused.

Kim had put in an application for the Special Child 
Care Benefit, but her application had been refused 
by Centrelink. Kim contacted one of our Specialist 
Social Security Rights member centres, to ask for 
help. She met with a lawyer, who reviewed both 
the application she had provided to Centrelink, as 
well as the letters that Centrelink had written to her. 
This allowed the lawyer to identify the provisions 
of the legislation, regulations and policies that 
Kim’s circumstances would fit under, as well as the 
evidentiary deficiency in Kim’s original application.

1   Several names in this document have been changed to  
protect individuals’ privacy.  

The lawyer explained to Kim what further 
documents would be needed, and facilitated 
the process of gathering information, including 
corresponding with medical professionals and other 
relevant agencies outlining what documents were 
required, and what information they needed to 
include. Piece by piece, the lawyer was able to work 
with Kim to show that the requirements for access 
to the Special Child Care Benefit had been met.

With this evidence, the lawyer drafted detailed 
submissions to Centrelink’s Authorised Review 
Officer, requesting that Kim’s rejection be 
reconsidered, and explaining which provisions 
were relevant and how they had been satisfied. 
The appeal to the Authorised Review officer was 
successful and Kim was paid Special Child Care 
Benefit. This enabled Kim to continue accessing 
childcare and gave her time to attend to other 
critical matters including establishing a safe and 
secure home for her and her family.’ 

(National Social Security Rights Network, submission 
no 81)

Case studies



Elderly citizen assisted to uphold his rights:

‘In 2016, Ian turned 90 years old. He has 
Parkinson’s disease and lung cancer. Violet, Ian’s 
partner of 27 years, died suddenly in 2014. Violet 
had made a will leaving her house to Ian for the 
remainder of his life. Her sons from her former 
marriage would only inherit the house outright 
after Ian’s death. However, Violet’s sons were not 
prepared to wait for him to die before selling their 
mother’s house. Though Ian fought many verbal 
battles over his right to occupy the house, he 
believed he had no chance against them, especially 
as the older son was the Executor and Trustee of 
Violet’s will. Eventually he sought legal advice.

The Older People’s Rights Service (OPRS) advised 
Ian that, according to the terms of the will, he had 
exclusive right to use and enjoy the house for the 
whole of his life without any interference from 
Violet’s sons.   

However, given their relationship with Ian, OPRS 
recommended that Ian consider asking for 
compensation from the estate for him to vacate the 
house before time. Ian also had the option to take 
action against the Trustee, to gain quiet enjoyment 
of his testamentary gift. 

After extensive negotiations, and with the 
impending possibility of a court action, the Trustee 
agreed to compensate Ian upon the house being 
sold. The compensation sum of $50,000 was 
settled on the grounds of early termination, and 
substantial inconvenience and gross breach of his 
quiet enjoyment from the date of Violet’s death. 
OPRS also assisted Ian with his State Housing 
Authority priority application, and with the 
packaging and transport of his personal goods to 
his new home.

On the day of settlement, he conveyed his deep 
appreciation for all the assistance that OPRS had 
given to him, and then he added that never in his 
life had he been so rich!’ 

(Northern Suburbs Community Legal Centre, 
submission no 33)
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People experiencing disadvantage are often more  

vulnerable to legal problems and disproportionately  

represented within the justice system.

Examples Legal problems are not evenly spread across the 
population – people experiencing disadvantage are often 
more vulnerable to legal problems and frequently have 
greater, and more complex legal needs than the general 
population. They are disproportionately represented 
in the justice system - including as both victims and 
perpetrators of crime.

Marginalised groups frequently experience formidable 
barriers in accessing justice. These include systemic 
barriers – such as the justice system’s complexity 
and inaccessibility, including a lack of aids and 
accommodation of diverse groups, as well as distance 
and a lack of public transport. They also include personal 
barriers such as lack of finances, education, literacy and 
poor health. These barriers impact upon individuals’ legal 
capability (their knowledge, skills and readiness to act).

 LEGAL NEEDS

•  Just nine per cent of LAW Survey respondents 
accounted for 65 per cent of legal problems. 
People with multiple levels of disadvantage are 
more vulnerable to legal problems (McDonald & 
Wei, 2016). LAW Survey respondents with six or 
more indicators of disadvantage reported six times 
as many problems as those with none (Coumarelos 
et al, 2012; Pleasence et al, 2014). 

•  Over 40 per cent of people with disability 
have substantial and multiple legal problems 
(Coumarelos et al, 2012).

•  People who are homeless are highly vulnerable to 
legal problems and have heightened interactions 
with the justice system as both defendants and 
victims of crime. Homelessness can be both a 
result and trigger of legal problems. 95 per cent 
of people who had been homeless within the last 
12 months had experienced at least one legal 
problem, compared to 49 per cent of people in 
non-disadvantaged housing (Coumarelos and 
People, 2013).

Overarching themes
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 LEGAL NEEDS (CONTINUED)

•  Some Rural, Regional and Remote (‘RRR’) areas 
are microcosms of legal need, embodying the 
‘double whammy’ of poor service infrastructure 
and populations with high vulnerability to legal 
problems (Pleasence et al, 2014).

•  Many Culturally and Linguistically Diverse (‘CALD’) 
communities are particularly vulnerable to certain 
legal problems, including consumer, housing, 
energy, telecommunications, and employment. 
They also have unique needs in the areas of aged 
care and family violence (Victorian Access to 
Justice Review, 2016).

•  It is widely recognised that family violence is an 
endemic problem in Australian society. Australian 
police reportedly deal with 5,000 family violence 
matters on average every week, which averages to 
one matter every two minutes (ABC News, 2016). 
Leaving a violent relationship engenders a range 
of complex legal issues and is a significant area of 
unmet legal need (Productivity Commission, 2014). 

 DISPROPORTIONATE REPRESENTATION

•  The imprisonment rate for Aboriginal and Torres 
Strait Islander people is 12.5 times higher than the 
rate for non-Aboriginal and Torres Strait Islander 
people (ALRC, 2018). Aboriginal and Torres Strait 
Islander women are incarcerated more than 20 
times the rate of non-Aboriginal and Torres Strait 
Islander women, and the overall rate for Aboriginal 
women is up 148 per cent since 1991 (ABS, 
2017; Human Rights Law Centre and Change the 
Record Coalition, 2017; Australian Institute of 
Criminology, 1992). 

•  There is a striking over-representation of people 
with disability, particularly Aboriginal and Torres 
Strait Islander peoples, as offenders within the 
criminal justice system. For example, people 
with disability comprise around 18 per cent of 
the population, but about 50 per cent of adult 
prisoners have disability (Human Rights Watch, 
2018). 

•  At Banksia Hill Juvenile Detention Centre, 89 per 
cent of youth detainees have at least one form of 
severe neurodevelopmental impairment – which 
is amongst the ‘highest rate of neuro-disability 
amongst sentenced youth in the world’. Most 
were previously undiagnosed before entering the 
juvenile justice system (Telethon Kids Institute, 
2018). 

•  People with disability, especially women, are 
strikingly over-represented as victims of crime.  
People with intellectual disability are 10 times 
more likely to experience violence and three times 
more likely to be victims of assault, sexual and 
robbery than those without an intellectual disability 
(Australian Cross Disability Alliance, 2015).  

 BARRIERS

•  Financial barriers prevent many people from 
affording legal assistance. Certain groups are 
at higher risk of poverty, including people with 
disability, women, Aboriginal and Torres Strait 
Islander people, adults born in non-English 
speaking countries and older people (Household, 
Income and Labour Dynamics in Australia Survey, 
2016). 

•  Financial disadvantage undermines individuals’ 
legal capability in multiple ways. For example, 
poor access to resources such as printing and 
the internet, as well as reduced affordability 
of transport, are factors which, combined with 
the increasing complexity of the legal system, 
contribute to making self-help ‘nearly impossible’ 
for people in poverty (Townsville Community Legal 
Service, consultation). 

•  ‘The justice system is not designed to allow people 
with disability to participate in it … there is a lack 
of awareness that people with disability are capable 
of functioning, with appropriate support and 
accommodations, in the justice system’ (Disability 
Discrimination Commissioner, 2016).

•  For older people, psychological barriers, such as 
fear of retribution, individual disempowerment, 
diminished self-confidence and feelings of shame, 
embarrassment or stoicism, can foster a reluctance 
to access the justice system, including seeking 
legal assistance, reporting discrimination and 
elder abuse, pursuing matters in court to resolve 
legal disputes and utilising complaint-handling 
procedures to protect their rights (House of 
Representatives Standing Committee on Legal and 
Constitutional Affairs, 2007; South Australia Office 
of the Public Advocate, submission no 49; Council 
on the Ageing, consultation). 

•  As well as a limited understanding of Australian 
workplace legislation and rights, barriers which 
undermine temporary migrant workers’ legal 
capability include lower levels of union and 
government support, language and cultural 
barriers, and social isolation (Hedwards, Andrevski 
and Bricknell, 2017).

Examples - Disproportionate legal need and representation in the justice system 
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Assistance for young homeless victim of 
child abuse to overcome his fines and debts: 

‘Blaine is an extremely vulnerable young man who 
was only three years old when his mother passed 
away. Soon after, he was removed from the care 
of his father ... He was placed into foster care 
and subsequently placed into the care of his aunt 
and uncle. Blaine suffered nine years of physical 
abuse, including forms of torture such as being 
made to stand facing the wall for hours on end 
and if he fell or rested he was beaten. In addition, 
he was sexually abused by his cousin. He finally 
ran away at 13 years old and has suffered from 
homelessness and disadvantage since. 

We lodged two claims for victims’ compensation 
on his behalf … we were able to convince Victims 
Services to award Blaine the maximum available 
under the victims’ compensation scheme for each 
claim (being $15,000). This was in June 2014. 
Blaine was so excited that he dropped everything 
and jumped on a train to come and sign the 
papers. Whilst signing his applications for payment 
of his compensation, Blaine mentioned that when 
he was homeless, like most homeless young 
people, he sought warmth and shelter by riding on 
trains. He therefore had a cumulative train fines 
debt of over $7,000, all related to that difficult 
time. 

With Blaine’s consent, we made an application to 
the State Debt Recovery Office seeking to have 
the fines withdrawn or written off because of his 
disadvantaged circumstances during his youth and 
the relevant period. It accepted the application 
and wrote off the entirety of that debt. This meant 
that Blaine could use his compensation money to 
assist him in his future rather than paying for the 
suffering of his past.’ 

(Mission Australia, 2017) 
 

Elderly pensioners assisted to challenge 
financial elder abuse: 

‘Our clients are from Bosnia and speak English 
as a second language. Our clients were induced 
to sign documents under the misapprehension 
that the documents were for a loan between their 
son and the bank for a house in Vaucluse. The 
clients stated that they trusted their son. The 
loan documents were in fact in the clients’ names 
as borrowers with a mortgage securing the clients’ 
home to the bank.

The clients were never approached by the bank 
and never received the loan proceeds in their 
account. The husband was on a disability support 
pension and his wife had no income as she was 
the carer for children, and the clients had no 
capacity to service repayments on the loan. The 
loans were entered into in 2010. The bank issued 
a default notice in August 2015 and filed and 
served a Statement of Claim on the clients in 
November of that year. 

Seniors Rights Service prepared a defence for 
our clients against the bank on the basis that the 
contract was unjust under the Contracts Review 
Act 1980, a cross claim against the bank seeking 
that the loan be declared void and the mortgage 
be set aside under the Contracts Review Act 1980, 
and a cross claim against the youngest son in tort 
of deceit and unjust enrichment in equity.’ 

(Community Legal Centres NSW, submission no 106)

 



Refugee mother helped to overcome 
exploitation: 

‘Awdia is a 38-year-old Sudanese refugee who came 
to Australia in 2009. She is a single mother with two 
dependent children. She does not speak English. 
She is illiterate in both English and her native 
language, Anuak. She has never attended school. 

A man approached her in her AMES English 
classes, where he convinced her to partner with 
him in purchasing a vehicle. He took her to a car 
dealership. He negotiated the deal while acting as 
her interpreter. At no point in the conversation did 
the salesperson speak to Awdia about the  
sale. The salesperson did not ask about her  
financial circumstances. She did not know what  
she was signing.  

The man then took Awdia to a finance broker where 
he had her co-sign a loan. Again, she did not 
understand the documents she signed.  
The broker did not speak directly to Awdia.  
Awdia never possessed the car. The man who said 
he was acting as her partner took the vehicle. She 
was left with the resulting debt payments amounting 
to $150.20 fortnightly. WEstjustice wrote a letter 
of demand to the loan company arguing that there 
were multiple breaches of legal obligations under 
Australian consumer and credit laws. As a result, 
the financial company cancelled the loan contract 
without applying any credit penalties. They provided 
the client with a full refund of all payments totalling 
$4,950.66. Awdia had no responsibility to return the 
car as she never had possession of the vehicle.’ 

(WEstjustice, submission no 123)

The Justice Project 9
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Overarching themes

The justice system is struggling 

to help people effectively.

The justice system is under-resourced and under extreme 
pressure, and consequently, many people are missing 
out on timely and effective help, increasing their risk and 
vulnerability. Under-resourcing places pressure on those 
who are the least empowered to act. 

Decades of inadequate government funding have led to 
a situation in which 14 per cent of the population live 
under the poverty line, yet legal aid representation is only 
available for eight per cent of Australians.

•  Most people charged with crimes, or requiring 
representation in family law matters, do not qualify 
for legal aid grants, due to stringent means and 
assets tests. People who are cash poor but have 
some assets can expect not to receive help – 
including many older Australians, rural Australians, 
and mothers seeking to leave violent relationships. 

•  There is little legal aid available for representation 
in civil matters, which accounted for just 2.3 per 
cent of all legal aid grants in 2016-17 (National 
Legal Aid, submission no 128).

In 2015-16, nearly 170,000 people were turned away 
nationally from community legal centres, which help the 
community with legal advice, legal information, referrals 
and casework.

Aboriginal and Torres Strait Islander peoples experience 
extremely high levels of unmet legal need for criminal 
matters, contributing to their over-incarceration. There 
are also serious gaps in Aboriginal and Torres Strait 
Islander family and civil law services, which if unadressed, 
can often escalate to criminal matters.  

‘Postcode justice’ remains a real issue across Australia, 
with critical access to justice gaps depending on the region 
and jurisdiction in which people live. This includes gaps 
in legal services, alternative dispute resolution, specialist 
court lists, diversionary sentencing options and critical 
services such as interpreters, rehabilitation programs, 
mental health services, and bail accommodation.  

Insufficient resourcing significantly reduces the capacity 
of courts and tribunals to deliver timely justice in the face 
of increasing demand for services. For example, family 
law courts are struggling to meet high levels of demand. 
In some registries the wait for a trial can be three years. 
Meanwhile, the Federal Circuit Court has experiencing 
unsustainable demand pressures and consequential 
delays. These pressures are felt in other contexts, such as 
civil matters in Magistrates’ Courts.   

Many marginalised groups are ill-served by the existing 
justice system. Some people consistently fall through the 
cracks, particularly those with intersectional disadvantage 
and complex needs.   

A lack of funding for one area of the justice system results 
in cost-shifting to other areas, often causing additional 
expense and delay. This is an inefficient use of taxpayer 
funding. For example: 

•  a lack of legal assistance results in court delays 
to assist self-represented litigants, who must 
act for themselves in often enormously stressful 
circumstances; and

•  funding cuts in one legal assistance area result in 
additional pressures elsewhere across the sector 
to meet the gaps – including upon the pro bono 
sector, which can never be expected to take the 
place of government-funded legal assistance. 
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•  All Legal Aid Commissions are currently unable to 
meet demand for legal assistance services. Limited 
funding has curtailed the availability of grants of 
legal aid and dispute resolution. The tightening of 
means test criteria has left a group of people who 
are vulnerable, in need of legal assistance and 
cannot afford private fees but are nevertheless 
ineligible for a grant of legal aid. ‘Justice in these 
circumstances is no more than theoretically 
available to this group of people’ (National Legal 
Aid, submission no 128). 

•  Seventy two per cent of community legal services 
reported being unable to meet demand in 2014. 
Unmet demand for their services was higher than 
for any other community service (ACOSS, 2014). 

•  Critical gaps exist for legal representation for 
mental health tribunal proceedings in Victoria, 
including for electroconvulsive treatment 
(‘ECT’). In 2016-17 only 15 per cent of hearings 
before the Mental Health Tribunal involve legal 
representation, compared to 70 per cent of the 
time in NSW, and representation in ECT hearings 
was as low as eight per cent. This means that 
people are being deprived of their liberty and other 
rights, without access to legal assistance. There 
are almost 3,000 people subject to compulsory 
treatment on any day in Victoria (Victoria Legal 
Aid, submission no 18 and correspondence). 

•  In 2016-2017, just 27.4 per cent of NSW Legal 
Aid’s clients were female (based on its total case 
grants and in-house duty services) (NSW Legal Aid, 
2017). 

•  ‘WLSA members work to help as many women as 
possible, but the reality is that the demand vastly 
exceeds the supply of available resources – both in 
terms of staff and funding’ (Women’s Legal Service 
Australia, submission no 124). 

•  There is a great need for Aboriginal and Torres 
Strait Islander people to be eligible for legal 
assistance in relation to comparatively minor street 
offences, even though these matters would not 
satisfy eligibility criteria under legal aid (NATSILS 
2014; National Legal Aid, submission no 128).

•  ‘On some court days we are only able to have 5-10 
minutes of time with each client. It is impossible 
to cover everything in that time’ (Aboriginal Legal 
Service, Bourke consultation).

•  Some Family Violence Prevention Legal Services 
estimate that they are turning away 30-40 per 
cent of people seeking assistance. Further, they 
only receive Commonwealth funding for certain 
identified regional and rural areas. This leaves vast 
areas of the country left underserviced, including 
metropolitan areas, despite the majority of 
Aboriginal and Torres Strait Islander people living 
in metropolitan areas (NFVPLS, submission no 105 
and consultation).

•  There are high levels of unmet need with respect 
to civil and child protection matters, especially 
in regional areas (Royal Commission into the 
Protection and Detention of Children in the 
Northern Territory, 2017 ‘Northern Territory Royal 
Commission’).

•  Victorian Legal Aid eligibility changes to its 
summary crime program, combined with increased 
service demand and caseload, have stressed the 
efficient and effective operation of the summary 
crime system in Victoria. These changes meant 
than over 4,000 fewer people per annum received 
legal aid grants, a 24 per cent decrease. The 
system has been evaluated as ‘approaching crisis’ 
(McDonald et al, 2017). 

•  The Victorian Access to Justice Review referred 
to the Chief Magistrate’s estimates that up to 50 
per cent of all accused persons in criminal matters 
were self-representing in court. It remarked that 
‘[b]ased on the Chief Magistrate’s estimates, there 
are over 100,000 people self-representing each 
year in the Magistrates’ Court in criminal matters 
alone’ (Victorian Access to Justice Review, 2016).    

•  As at 30 June 2017, of the pending caseloads for 
civil matters in Magistrates’ Courts, 45.6 per cent 
had been pending over six months in the Northern 
Territory, 43.2 per cent in South Australia and 41 
per cent in Tasmania – against a benchmark of 10 
per cent (Productivity Commission, 2018). 

Examples - The justice system is struggling to help people effectively
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•  Lack of legal assistance funding ‘results in
increased pressure to the court system, particularly
the Family Law system, where clients are forced to
self-represent within a system that is slow moving
and not able to respond to further risks arising
from proceedings, such as re-traumatisation of a
victim of family violence’ (Top End Women’s Legal
Service, submission no 65).

•  Between 30-40 per cent of matters in the
Family Court of Australia involve litigants who
self-represent at some point in the proceedings
(Productivity Commission, 2014). In May 2017,
delays in the Family Court of Australia were ‘up to
about 17 months from filing to hearing’ (ABC News
quoting the Hon Diana Bryant, 2017).

•  Over the five years to 2015-16, the number of
migration filings in the Federal Circuit Court grew
nearly three-fold, which it stated had placed
pressure on its ability to meet its benchmarks. In
2016-17, its general federal law filing workload
increased by 12 per cent, most noticeably
in migration law, which saw an increase in
applications of 40 per cent. Delays have been
linked to self-representation in migration matters
(Federal Circuit Court, 2016, 2017).

Examples - The justice system is struggling to help people effectively

•  Just 10.5 per cent of solicitors were practising in
a country or rural area in 2015-2016. In Western
Australia, the figure was 5.2 per cent (Urbis 2017).
In NSW in 2011, there were 19 Local Government
Areas with no locally-based solicitors at all (Cain,
Macourt and Mulherin, 2014).

•  Access to providers with LGBTI+ competence is
deeply lacking in rural and regional Victoria, where
there is a higher likelihood of discrimination.
Therefore, LGBTI+ people will be fearful of seeking
help for family violence (Victorian Gay and Lesbian
Rights Lobby, 2016).



Key recommendations
Substantial additional investment (estimated at a minimum of $390 million per annum) in legal assistance 
services (Rec 2.1).

Funding for legal assistance services must be based on a transparent, evidence-based funding model that 
provides adequate, predictable, sustainable and long-term funding, based on evidence of unmet legal need 
(Rec 2.2).

Additional investment in Aboriginal and Torres Strait Islander community-controlled legal services (Rec 7.2).

A full-scale review and assessment of the resourcing needs of the courts and tribunals, having regard to their 
economic, social and civic importance in meeting community needs (Rec 4.1).  

Expand access to specialist legal assistance services to overcome geographic and jurisdictional inequity of 
access (Rec 2.10).

Develop RRR-specific access to justice strategies to ensure appropriate, tailored mixes of legal services in 
areas of critical need (Rec 2.11).

Maintain, and where required, expand RRR circuit courts (Rec 4.10).
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The reality of self-representation: 
‘I was given two weeks to prepare for the hearing 
[regarding a family law matter]. I was unable to 
acquire representation despite desperate calls to 
every service that appeared to remotely consider 
any aspect of legal interaction. The best I was able 
to arrange prior to my hearing was the Women’s 
legal service posted me out instructions on how to 
write an affidavit. I didn’t even know what that was. 
My fate was sealed long before I walked into the 
court room.’
(Confidential, submission no 14) 

Desperate single mother unable to obtain 
legal aid grant: 
‘I went to Legal Aid for information in relation to 
how to go about my situation with my baby’s father 
in relation to access … Because of our relationship 
and the way he was, that wasn’t working. I was 
relenting to a situation that wasn’t satisfactory 
for my daughter, because of his drug issues. He 
was powerful and coercing me into things I know 
weren’t right. He manages to control and  
dominate me.  

I went back to Legal Aid to get more advice 
because I was putting my daughter at risk …  
I was advised that a round table dispute with 
a lawyer was best, as opposed to standard 
mediation. I applied for a grant of aid which would 
have allowed me to do this. I was rejected because 
of approximately $14,000 savings in my bank 
account. I have a serious [non-life threatening] 
medical condition ... [If it flares up] I will require 
surgery ASAP … My savings are for my security, 
to allow me to get this surgery [straight away] if 
I need it. I’m not working. I’m a full-time single 
mum. My condition has stopped me from working 
in the past. 

In the meantime, we had the standard mediation 
even though it was against the legal advice. Now 
I’m once again trying to manage the situation by 
myself. It’s having a pretty devastating impact on 
me personally and emotionally [started to cry]. If I 
had have had the round table with the lawyer, I’m 
not sure I would have agreed to what I agreed to. 
My baby’s father hasn’t followed what we agreed to 
anyway.’ 

(Victoria Legal Aid, 2014) 

Grandparents seeking to obtain care of 
grandchildren after divorce of parents:
‘The system is confusing and very very expensive. 
Had to spent over $30,000 and take a mortgage 
and was unsuccessful … The justice system is 
too expensive for the average person. We have 
a universal health system that is funded by a 
Medicare levy. We should, if we want a fair justice 
system, introduce a Justice Care levy.’ 

(Confidential, submission no 5)

Family violence situation spirals out of 
control due to lack of advocate:
Steve is a security guard, who cannot understand 
the family violence charges or intervention 
order against him, due to poor reading and 
comprehension skills. Steve cannot afford a lawyer 
and does not fall within legal aid eligibility tests. 
Steve is worried about going to jail, losing his job 
and ending up homeless. He represents himself 
[at the Magistrates Court], is sentenced to a 
Community Corrections Order with a recorded 
conviction, and community work requirement. He 
leaves court feeling angry and feeling that ‘the 
whole system is against him’. He is still not sure 
how he is going to see his children, as he knows he 
cannot afford a family lawyer.  

Over the next few months, these feelings of anger 
and frustration build, and he drinks more and 
more. Steve applies to renew his security licence 
for work and is told that he is no longer eligible 
because he has a conviction for an indictable 
violent offence. That night Steve goes around 
to Sylvia’s house drunk, demanding to see his 
children. He is arrested and remanded in custody to 
await his court date.

A number of issues could have been dealt with 
proactively by a lawyer: the stress of the breakdown 
of the relationship, Steve’s excessive alcohol 
use, the need for advice about the intervention 
order and family law child contact issues and 
the protection of Steve’s job (a protective factor 
against future offending) through advocacy in 
favour of a non-conviction penalty. In the absence 
of legal representation, none of these issues were 
addressed, causing additional harm not only to 
Steve but also to Sylvia and their children. 

(Spencer, 2017)

Case studies
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Little girl ‘effectively kidnapped’ due to lack 
of court resources: 
Delays in judicial appointments can contribute 
to significant court backlogs. In one example, 
the eight-month delay to replace a judge at the 
Newcastle Registry for the Federal Circuit Court 
meant that it took almost 19 months for a case to 
reach trial. Such court delays compound people’s 
belief that the system is unresponsive to serious 
cases. In one matter, a father with a history of drug 
abuse and mental health conditions had taken his 
daughter to Queensland despite having very little 
previous contact with her. 

The lawyer sought an urgent hearing before the 
Court but was unable to secure a hearing before a 
judge for almost two months. He stated that ‘in the 
meantime, a little girl who doesn’t know her father 
has been effectively kidnapped, for want of a better 
word, and the Court is unable to deal with that 
because of a lack of resources.’ 

(Newcastle Herald, 2017) 
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We are spending on policing and detaining people,  

but cutting back on ensuring that the justice system is just.

Substantial amounts of public money are being spent 
on policing and places of detention. At the same time, 
funding for legal assistance services and courts, whose 
role is integral to ensuring that a fair and just outcome is 
reached for people within the system, is insufficient. 

Increased spending on law and order policies, such as 
increased policing, has downstream costs to other parts 
of the criminal justice system, including public and police 
prosecutions, legal assistance services, court resources 
and prisons. 

The community needs to ask whether the best outcomes 
are being achieved for this significant outlay.  

Our prison population is at its highest ever level and 
recidivism rates are high. Of particular concern are 
the increasing numbers of prisoners on remand with 
inadequate access to rehabilitation and support programs, 
Aboriginal and Torres Strait Islander prisoners (including 
disproportionately high numbers incarcerated for 
relatively minor offences) and women prisoners. 

There is insufficient funding for addressing the underlying 
needs or causes of crime, for early intervention measures 
or for helping people to exit the criminal justice system 
successfully through rehabilitation and throughcare 
programs. 

Overarching themes
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 EXPENDITURE AND COMMUNITY COSTS

•  Australian governments spent close to $11 billion
on police in 2016-2017 (Productivity Commission,
2018) and Australia now has more police per head
of population than ever before (Sarre, 2016).

•  The number of prisoners in custody in Australia
has increased significantly over the past decade.
From 2007 to 2017 the number of prisoners
increased by 51 per cent from 27,244 to 41,202
and the imprisonment rate increased by 26 per
cent. Over the same period, Australia’s population
has only grown by 18 per cent (ABS, 2018).

•  The total net operating expenditure1 of Australian
governments on adult corrective services in
2016-17 was $4.1 billion. The total net operating
expenditure2 per prisoner per day in 2015-16
was $286, or approximately $104,000 per year
(Productivity Commission, 2018).

•  The costs of juvenile detention are significantly
higher than the cost of adult detention. In 2016-
17, the average cost per day, per young person
subject to detention-based supervision was
$1,482, or approximately $541,000 per year. Total
government spending on juvenile detention in
2015-16 was more than $482 million (Productivity
Commission, 2018).

•  Data regarding real net government expenditure on
justice services indicates that the average annual
growth rate since 2012-13 for criminal courts (1.1
per cent) is not keeping pace with that for police
services (3.6 per cent) or corrective services (5.6
per cent) (Productivity Commission, 2018).

•  The broader costs to the community of
imprisonment include:

•  economic costs - including loss of productive
output during incarceration, the cost of crime
incurred by victims, the cost of increased
mortality, and forgone taxes;

•  fiscal costs – including justice costs (police,
courts and prison costs) which are incurred
before and during incarceration; and

•  welfare costs: long-term costs, including
welfare payments upon release from prison,
child protection costs related to providing out
of home care placements for children whose
parents are incarcerated, potential costs of
social housing and homelessness services
which arise as a result of incarceration and
are incurred post-release from prison (PWC,
2017).

1   Including capital costs

2   Including capital costs

•  ‘High rates of imprisonment break down the social
and family bonds that guide individuals away from
crime, remove adults who would otherwise nurture
children, deprive communities of income, reduce
future income potential, and engender a deep
resentment toward the legal system’ (Victorian
Equal Opportunity and Human Rights Commission,
2013).

•  Forty five per cent of all Aboriginal and Torres
Strait Islander people entering into prisons are
serving short sentences of six months or less.
Reducing this number would not only reduce the
prison population but would also have important
collateral benefits including safer communities
through a reduction in crime, and reduced
economic costs of incarceration (ALRC, 2018).

•  Fifty seven per cent of adult prisoners have served
a previous term of imprisonment (ABS, 2018).
Of prisoners released from custody in 2014-15,
44.8 per cent returned to prison within two years
(Productivity Commission, 2018).

•  Almost half (46 per cent) of young people who
were received into detention during 2016-2017
were received more than once (AIHW, 2018).

•  ‘When recidivism rates are high, as they are in
the Northern Territory, and children and young
people are often progressing to adult corrections,
the logical conclusion is that the system is failing’
(Northern Territory Royal Commission, 2017).

•  In most prisons, prisoners on remand or serving
short sentences are unable to access services and
programs, which mean that they had no structured
activity during the day to help them prepare for
release, but they still face the same problems (eg
lack of housing, unstable family relationships, drug
and alcohol abuse, poor levels of literacy, no job)
on release (COAG, 2016).

•  ‘There is nowhere for kids to detox in rural areas:
you can go to juvie at 10 but can’t go somewhere
to detox’ (Mission Australia, Bourke, consultation).

•  ‘In the absence of early intervention and service
provision, ‘prison becomes an option of first resort,
in terms of mental health treatment’ (NAAJA,
Darwin, consultation).

•  The expense of building Darwin’s ‘super-prison’
has ‘effectively consumed any funding that
might have been available for programs to
reduce imprisonment’ (CAALAS, Alice Springs,
consultation).

Examples - We are cutting back on ensuring the justice system is just

RECIDIVISM

NEED TO ADDRESS UNDERLYING ISSUES
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Crowded prison conditions impeding 
justice: 
‘A client facing serious major indictable offences 
spent five weeks in custody in police cells 
immediately before a District Court hearing 
where he was required to give evidence. The  
in-house lawyer representing him could not  
take adequate instructions to prepare the  
client’s case. 

The practitioner was only permitted a one-hour 
visit and was placed in a small cubicle with a 
small bench and chair which overlooked a thick 
pane of glass separating him from the client who 
was on the opposite side. The glass pane made it 
difficult for the client and the practitioner to hear 
each other.

They had to talk with raised voices for much of 
the interview requiring constant repetition of 
questions and answers because they could not be 
heard. There was little privacy. Correctional staff 
stood immediately outside the interview room 
for much of the meeting. The practitioner found 
it difficult to organise papers and other legal 
documents in the space provided. 

The client complained he had not been able to 
change his clothing for four days. He had been 
denied domestic visits and had been locked in 
his cell for up for 23 hours a day requiring him to 
use the toilet in front of other prisoners.’

(Legal Services Commission of South Australia, 
correspondence)

Lack of community drug rehabilitation 
programs: 
‘We had contact with one Aboriginal lady at the 
Greenough Regional Prison who stated that she 
had tried very hard to access drug rehabilitation 
programs prior to her incarceration but had 
been unsuccessful. She was so desperate to get 
off drugs that she deliberately committed some 
offences, hoping to be imprisoned, to give her 
the opportunity to detox and perhaps access a 
program while inside.’ 

(Regional Alliance West, submission no 94)

Lack of early intervention continues cycle of 
violence: 
‘Robert, a 16-year-old Aboriginal boy from the 
Goldfields was charged with serious violent offences 
against another boy, in a similar fashion to offences 
he witnessed his father commit against his mother 
at a young age that resulted in her death. The 
boy did not receive counselling at the time of the 
domestic incident but has now been diagnosed with 
schizophrenia and had been living a shambolic life 
in the care of his maternal grandmother. He was 
illiterate and innumerate. He did not have assistance 
to regularly take medication for his schizophrenia 
or diabetes and had no access to psychological 
services. The Community Adolescent and Mental 
Health Services in the Goldfields were responsible 
for managing his mental health needs but did not 
provide services to the Central Desert where he 
resided nor was there a psychiatric service in this 
region. Prior to the offending, he was twice admitted 
to the Mental Health ward at Kalgoorlie Hospital in 
2009 demonstrating a deteriorating mental state. 
The boy was sentenced to 15 months detention.’ 

(NATSILS, submission no 121)

Case studies
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Lack of support services leads to tragic 
outcome: 
‘The defendant, Mr Damien Bugmy, is serving a 
sentence of imprisonment for manslaughter. The 
victim was Mr Bugmy’s de facto partner. She died 
of a single stab wound to the back inflicted by Mr 
Bugmy at a time when he was extremely intoxicated 
by alcohol. He pleaded guilty to manslaughter on 
the basis of a dangerous and unlawful act and that 
plea was accepted. 

As it happens, Mr Bugmy was sentenced by me, 
in 2011. It was a sentencing task which involved 
complex and competing considerations. Mr Bugmy 
is an Aboriginal man from Wilcannia … it is a 
town which exemplifies the over-representation of 
Indigenous people in the criminal justice system 
and has been the focus of calls for diversionary 
programs and flexible sentencing options that 
respond to needs specific to regional communities …

One of the complexities of the sentencing task was 
the obvious link between Mr Bugmy’s dependence 
on alcohol and his tendency to violence when drunk. 

He was on parole at the time the offence was 
committed. It was a condition of his parole that he 
not consume alcohol. 

There were further conditions requiring Mr Bugmy 
to seek assistance for the control of his abuse of 
drugs and alcohol ‘if so directed by his supervising 
probation and parole officer’. However, so far as the 
material before me at the proceedings on sentence 
revealed, Mr Bugmy had not in fact been directed by 
a probation and parole officer to undertake any drug 
or alcohol rehabilitation programs or to seek any 
assistance of the kind evidently contemplated by the 
conditions of his parole.  

The explanation for that surprising circumstance 
appeared to be a lack of adequate funding for 
the appropriate services … Accordingly, it was 
not a question of Mr Bugmy’s being incapable of 
responding to or accepting the kind of intensive 
supervision he obviously required. Rather, the 
difficulty was that the resources available in the 
rural communities in which he lived did not extend 
to the provision of services of the kind evidently 
contemplated in the conditions of his parole.’

(Extracted from New South Wales v Bugmy (preliminary 
hearing) [2016] NSWSC 1128)



20 The Justice Project

The consequences of a failure to  

access justice are profound.  

These can include:

• people being incarcerated; 
• people being evicted, resulting in homelessness;
•  people remaining at risk of harm or exploitation – 

for example, of family violence, or for older people 
or people with disability, the risk of abuse or 
exploitation by relatives or carers; 

•  missed opportunities to exercise an individuals’ 
rights under the law, including to address 
workplace exploitation or discrimination, to obtain 
their legal entitlements, or to seek redress as 
victims of crime; 

•  families being split when children are unnecessarily 
removed from their parents;

•  people being returned to their countries of origin 
to face persecution, torture or death; 

•  problems escalating from civil or family matters to 
criminal matters; and

•  flow-on taxpayer costs within other portfolios – 
such as housing, social security, health and prisons 
– from problems which could have been resolved 
with earlier intervention. 

A failure to ensure access to justice can have 
intergenerational consequences.  

Overarching themes
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•  Access to legal representation and advice is
one of the cornerstones of addressing the
disproportionate rates of Aboriginal and Torres
Strait Islander incarceration. In the absence of
legal representation and advice, a defendant may
be incarcerated for a range of reasons, including
sentencing following an inappropriate guilty plea, a
lack of awareness of available defences or pleas in
mitigation’ (ALRC, 2018).

•  Legal problems have adverse impacts on many
people’s lives. These include financial strain (29 per
cent), stress-related illness (20 per cent), physical
ill-health (19 per cent), relationship breakdown (10
per cent) and moving home (five per cent). Legal
problems can often escalate, where the experience
of one problem increases the likelihood of
experiencing further and more serious problems,
both legal and non-legal (Coumarelos et al, 2014).

•  The experience of legal problems is a key
predictor of mental health problems for young
people. The study established that legal issues
relating to housing, homelessness, social security
payments, debt, employment and education, are
key determinants of young people’s mental health.
There is a bidirectional relationship between
mental health and legal problems, with mental
health deteriorating as subsequent legal problems
emerge (Pleasence et al, 2015).

•  Age discrimination is a serious legal issue
experienced by many older persons. The AHRC
reported that age discrimination is pervasive in
Australia and the ‘impacts of age discrimination
can be severe’, such as social isolation, mental
health conditions, lowered self-esteem and
confidence, unemployment and financial
disadvantage (AHRC, 2016).

•  ‘The chaos and congestion in busy and
overburdened courts leads to poor outcomes for
court users – whether that be an accused person,
a victim or witness to a crime, a child in tow or
supportive family member … Without creating
the necessary space for justice to be effective,
opportunities to make a difference are missed and
instead of helping to set people on a path to better
lives, we end up with repeat clients, and all of the
corresponding impacts on the broader community
… Ultimately it’s the community that would benefit
most from a court system that functions more
effectively and better supports public safety’
(Victoria Legal Aid, submission no 18).

•  Given their challenges obtaining legal advice and
attending child protection proceedings, final court
orders are frequently made in which
parents may not have had a meaningful
opportunity to participate (Northern Territory
Royal Commission, 2017).

•  ‘The upshot of refusing low-income older
Australians access to legal aid if they own a home
is that they either must self-represent or take
extreme steps to access capital in the home, such
as its sale or remortgaging. These desperate
responses serve neither justice nor the social good’
(Council on the Ageing, submission no 114).

•  ‘Research indicates that a result of a lack of
legal assistance may well be the continuation or
escalation of family violence: it is estimated that
for those who obtain duty lawyer services when
applying for protection orders, the probability of
them successfully obtaining one is increased by
between 40 and 60 per cent. Further incidents of
violence would have occurred without a protection
order in between 10 and 20 per cent of cases
(Productivity Commission, 2014).

•  Domestic and family violence are major drivers of
homelessness in Australia. Out of 279,000 people
who received specialist homelessness assistance in
2015-2016, 38 per cent were seeking support due
to domestic and family violence (AIHW, 2016).

•  In 2016–17, young people aged 10–17 who were
from remote areas were six times as likely to be
under supervision1 as those from major cities,
while those from very remote areas were 10 times
as likely. Aboriginal and Torres Strait Islander
children, especially those from remote and very
remote areas, are even more likely to be under
supervision than non-Indigenous children
(AIHW, 2018).

1     Including in juvenile detention, policy custody and intensive 
community-based supervision.

Examples - The consequences of a failure to access justice are profound



Child left in at-risk situation due to lack of 
legal representation:

‘Melissa and Leo have a child together, aged 10 
months, however their relationship has broken 
down, and they have moved apart. Both Melissa and 
Leo demonstrate signs of intellectual impairment, 
and Melissa has mild physical disabilities. 

Melissa retained custody of the infant in the interim. 
She visited Legal Aid for support and petitioned 
for full time custody without visitation rights for 
Leo, as a result of a bitter parting. Leo asserted 
his intention to apply for shared custody but was 
advised by Legal Aid that they were unable to 
provide any legal support to him because they had 
already been engaged by Melissa. 

The Family Court hearing occurred, and Leo was 
unable to communicate his rights and abilities 
clearly, and consequently, custody was awarded 
to Melissa, with Leo only able to participate in 
fortnightly supervised contact with his son. 

After several months, multiple notifications of 
neglect and abuse had been received regarding the 
safety of the child, by the Child Safety Service, and 
consequently the child was removed from Melissa’s 
care and placed into the Out of Home Care System. 

On hearing this, Leo immediately engaged a Legal 
Aid solicitor for support, and petitioned the court 
for custody of his son to be restored to him. This 
was done. The child is now three and remains in the 
care of Leo.  Leo no longer accesses our support 
services, but has remained in stable housing with his 
son, and when we have encountered the pair on a 
casual basis, outward appearances suggest that the 
child is thriving with his father. 

The limitations of the system in Tasmania failed this 
young family. Legal Aid was only able to support 
one parent in the custodial process and supported 
the first to engage them. This left the other parent 
unsupported and unable to properly present their 
case. The ensuing decision to place the child with 
the mother was made at the detriment of the 
wellbeing of the child, and following this, the child 
was left in an ‘at risk’ situation for several months 
… This type of situation is far more common than it 
should be and allows a number of legal and safety 
needs experienced by young parents to fall through 
the cracks of a confusing and alienating system.’

(Uniting Tasmania, submission no 76)

Family violence victim gives up on accessing help due to lack of interpreter: 

‘Milly was referred to our service by the local Magistrates’ Court for assistance with a divorce application.  
We used a telephone interpreter for our first appointment. The interpreter was on a mobile phone. It 
sounded like she was driving. The line dropped out just as Milly was disclosing the violence and sexual assault 
she experienced during her marriage. She cried quietly while our lawyer called again for another interpreter 
to complete the interview.

We booked a face-to-face interpreter two-weeks in advance for the next appointment. The divorce 
application had to be sworn and there was an affidavit accompanying it, which needed to be sworn too. A 
face-to-face interpreter is essential at an appointment like this … One hour before the appointment, the 
Interpreter Service sent an email to say that they had been unable to allocate an interpreter ... This was not 
enough notice to reschedule the client, so she had a wasted trip. 

Milly was disappointed but resigned. She had had a similar experience when reporting the family violence to 
police. We made another appointment, but Milly cancelled. We have not heard from her again. Our efforts 
to assist her were frustrated by the inadequacies of the interpreter service.’

(Barwon Community Legal Centre, submission no 42)
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Woman and children evicted, homeless and 
lacking legal advice: 

‘Samantha, who together with her four children, 
has been homeless for four years.  

Prior to becoming homeless, Samantha and her 
children had been residing in a Department of 
Communities (Housing) (DCH) property situated in 
a rural town. Unfortunately, while Samantha and 
her children were attending a relative’s funeral in 
another rural town, some young children entered 
the property, vandalising it and causing thousands 
of dollars’ damage.  

Samantha had reported the break-in and vandalism 
to the police, who did nothing about it, and also 
to DCH, who came out and took photos of the 
damage. 

As a result of the property damage Samantha and 
her children were evicted from the property and 
became homeless.  

Samantha was unaware of her legal rights as a 
tenant and did not have access to legal advice in 
her rural community. She was therefore unaware 
that she could have possibly appealed the eviction 
decision and avoided homelessness. 

Samantha stated that she had put in several 
applications for private rental properties and each 
time she was declined but the real estate agencies 
would not tell her why they kept declining her… 
DCH stated that, due to Samantha’s previous 
property standards, they were not prepared to 
include her on the Homelessness program until she 
could prove that she could maintain a private rental 
tenancy for at least six months and then they would 
re-assess her for the program.   

As a result of Samantha still being homeless, 
the Child Protection section of the Department 
removed her children from her care until she 
could access permanent housing. The PRAC 
[Private Rental Assistance Casework] worker is 
continuing to support Samantha with regard to her 
homelessness issue and has thus far been able to 
secure temporary short-term accommodation for 
her. The PRAC worker has also referred Samantha 
to the Aboriginal Family Law Service for assistance 
in relation to the removal of her children.’

(Regional Alliance West, submission no 94)

Terrified woman faces prospect of 
electroconvulsive therapy against her will:

‘Glenda is an Aboriginal woman who was suffering 
from extremely severe depression and who was 
detained against her will under the Mental Health 
Act in a psychiatric institution. The treating team 
made an application to the Guardianship Board 
for electroconvulsive therapy (ECT). 

Under South Australian law ECT can only be 
given without consent if the person lacks capacity. 
Glenda was taken to a Guardianship Board 
hearing where the Board and all of the treating 
team were male. No Aboriginal liaison person 
was appointed. Funding is not available for legal 
representation at these hearings. The transcript of 
the hearing shows that the report of the treating 
team regarding Glenda’s capacity was accepted 
without question and the order was made.  

Fortunately for Glenda she had two daughters 
who, when they found out about the order, 
contacted Aboriginal Legal Rights who contacted 
me. I was able to get the matter on urgently 
before the District Court and seek a stay of the 
order.  

Glenda was so depressed that she could barely 
speak but I was, after careful and gentle 
questioning over a considerable period of time 
with appropriate breaks, able to obtain clear 
instructions and make an assessment that Glenda 
did in fact have legal capacity. She was terrified 
about the prospect of ECT and had felt powerless 
to do anything about it.

Had Glenda had legal representation at the 
first instance, her legal capacity could have 
been established and her daughters could have 
accompanied her to the hearing. She would have 
been able to challenge the medical team and the 
order could not have been made.’ 

(Jennifer Corkhill, Solicitor, South Australia)
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 Certain laws, policies and practices disproportionately 
affect, and reinforce disadvantage, for many marginalised 
groups, such as in the following areas:

•  fines, penalty and infringement notices;

•  ‘law and order’ approaches including mandatory 
sentencing, tough bail and parole conditions, and 
public nuisance or public order offences;

• youth justice laws, policies and practices;

•  child protection systems, including their 
intersection with family violence protection 
systems;

• public housing, tenancy and eviction;

• unfitness to stand trial;

• asylum seeker and immigration detention; and

• certain social security laws and programs. 

 There are concerns that the law, and the justice system, 
is being used too often to manage social and behavioural 
problems, in the absence of measures which could more 
effectively address underlying needs and causes.  

There are also strong concerns that laws and policies are 
often applied in a discriminatory or inappropriate manner 
– with respect to ‘over-policing’ and ‘under-policing’ 
by some police, the use of broad discretions in police 
decision-making, and negative attitudes amongst some 
judicial officers.     

 While the above areas of law, policy and practice often 
drive up legal needs, there is insufficient legal assistance 
available to help people respond to them adequately.  

 Reviews are needed, at the federal, state and territory 
level, of the impact of such laws and policies upon 
different groups’ access to justice or their equality before 
the law, and the options for change.

 Measured, evidence-based policy and law-making is 
necessary, which seeks to overcome, rather than further 
entrench disadvantage. This would have close regard to 
the likely social impact of proposed laws and policies, and 
to whether legislative responses are the most appropriate 
and effective response compared to alternative measures. 

 There is also a need for greater transparency and 
accountability regarding ‘hidden problems’, including:

•  poor conditions and treatment inside places of 
detention, out of home care for young people, and 
accommodation for older people, or people with 
disability;

•  growing numbers of adults and children on 
protracted remand; and

•  the exploitation of many recent arrival workers or 
trafficked people.  

 Some groups remain largely invisible in policy or law 
reform – including LGBTI+ groups, people with disability, 
prisoners, particularly women prisoners and RRR 
Australians.   

Overarching themes

Certain laws, policies and practices  

are counter-productive and serve  

to compound disadvantage. 
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•  Between 2006 and 2015, an average of 803 people 
entered the prison system in Western Australia for 
unpaid fines each year. Fine default imprisonment 
disproportionately affects disadvantaged people, 
particularly Aboriginal women, in Western 
Australia (Morgan, 2016). 

•  ‘Families and individuals are living with large debts 
accrued through Centrelink fines, fines for minor 
criminal matters, and debts owed to community 
organisations … The stress this places on families 
can be extreme. Living in low socio-economic 
conditions is a significant risk factor for elevated 
rates of domestic and family violence’ (NPY 
Women’s Council, submission no 129). 

•  ‘Many young people get caught for riding without a 
helmet – if you get three or more fines for this, you 
can’t get your L’s, can’t pay off your fines, can’t get 
a job. We see 16-year-olds with $3,000 in fines, 
and it grows as they grow older’ (Mission Australia, 
Bourke, consultation). 

•  ‘Those who are socially disadvantaged are more 
enmeshed with the police, courts and prisons than 
they were 40 years ago’ (Sentas 2017).

•  Aboriginal and Torres Strait Islander people are 
less likely to be granted bail than non-Indigenous 
people (ALRC, 2018). 

•  In Victoria, from July 2016 to June 2017, 
Aboriginal and Torres Strait Islander people were 
10 per cent more likely to be arrested following 
an alleged offender incident, were less likely to 
be cautioned, and were also less likely to receive 
a summons or intent to summons than a non-
Indigenous alleged offender (Crime Statistics 
Agency Victoria, 2017; ALRC, 2018). 

•  ‘All Australian states have laws which have the 
effect of criminalising homelessness and poverty’ 
(Associate Professor Tamara Walsh, submission 
no 101 on behalf of the National Study on the 
Criminalisation of Poverty and Homelessness).

•  Unfitness to stand trial laws can lead to detrimental 
outcomes for people with disability, such as 
protracted or indefinite detention in prison or 
secure hospital facilities for a period that exceeds 
the length and/or gravity of the potential sentence 
if a finding of unfitness had not been made 
(McSherry et al, 2017).

•  An examination of 111 NSW Children’s Court files 
in 2010 disclosed a practice in residential care 
facilities of ‘relying on police and the justice system 
in lieu of adequate behavioural management’ and 
a tendency for young people to be charged for 
relatively minor property damage offences that 
occur in residential care. This led to an ‘almost 
inevitable progression to the adult corrections 
system’ (McFarlane, 2010). 

•  Aboriginal and Torres Strait Islander Legal 
Services and Family Violence Prevention Legal 
Services commonly identify cases where non-
violent parents are facing removal of their children 
because of their partners’ violence, rather than 
being supported by authorities to address the 
violence so that their child can remain at home. In 
2017, a FVPLS successfully opposed the removal 
of a child from his mother in circumstances where 
child protection authorities admitted that the 
mother provided excellent parenting but sought 
to remove the child on the basis that the father 
was due for release from prison after serving a 
sentence for family-violence related offences 
(SNAICC, NVPLS, NATSILS, 2017). Due to a dire 
lack of appropriate community-based services 
and support, many people with disability are often 
‘managed’ by police, courts and prisons.  

Examples - Certain laws, policies and practices compound disadvantage

DISPROPORTIONATE IMPACTS OF LAWS,      
POLICIES AND PRACTICES



Key recommendations 
Review and reform in several priority areas of law, 
policy and practice (Rec 7.6).

Whole-of-government strategies and initiatives to 
drive improvements in specific areas of concern, 
including Closing the Gap targets, disability 
justice strategies, a federal LGBTI+ Human Rights 
Commissioner, incorporating state/territory 
responsibilities into national trafficking plans  
(Rec 7.7).

Adopting consultative, evidence-based law and 
policy development processes which ensure that 
the social impact of laws and policies upon diverse 
populations is better understood (Rec 7.4).

Adopting Aboriginal Justice Impact Assessments of 
law and policy decisions (Rec 7.5).

Improving police, corrections and departmental 
practices and accountability with respect to 
marginalised groups (Recs 6.1, 6.2, 6.3).

The use of law-enforcement based responses to 
respond to difficult or challenging behaviour arising 
from a person’s impairment leads to higher levels 
of interaction with police, which has contributed to 
the over-representation of people with disability in 
the criminal justice system (Baldry et al, 2015). 

•  A study of 153 women in custody assisted by Legal 
Aid NSW over a 12-month period revealed that 
the ‘Former Tenant Classification policy’ was a 
key barrier to Aboriginal women accessing social 
housing upon release from custody. Of the negative 
classification cases investigated, almost a third 
were the result of domestic violence, 20 per cent 
due to mental illness, 16 per cent addiction and 12 
per cent as a result of coming into custody (Legal 
Aid NSW, 2015).

•  ‘Northern Territory police over-charge children 
and young people with offences’ (Northern 
Territory Royal Commission, 2017).  

Examples continued

 LACK OF POLICY FOCUS ON CERTAIN GROUPS

•  Insufficient regional engagement, in law and 
policy development has meant that laws and 
policies can be ‘urban centric’ and drafted with 
little consideration to their application in RRR 
communities (Centre for Rural regional Law and 
Justice National Rural Law and Justice Alliance, 
2014).  

•  LGBTI+ issues ‘too often fall through the cracks of 
policy’ (AHRC, 2015). The LGBTI+ community has 
been ‘failed on the issue of family violence’ (LGBTI 
Legal Service, Brisbane, consultation). 

•  Women are ‘frequently lost in national 
conversations about access to justice’, even though 
the growth of female prisoners, particularly 
Aboriginal and Torres Strait Islander women, is 
the highest in the country. Women’s needs must 
be a key starting point for any new programs, 
policies and initiatives on behalf of government or 
service providers (Top End Women’s Legal Service, 
submission no 65). 
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Fines compound homeless man’s 
disadvantage:

‘Grant had around 50 fines for “public 
space offences” that he had accrued during 
decades of chronic homelessness, including 
significant periods of sleeping rough and 
seeking refuge in a variety of squats.  

When he first came to Homeless Law, 
Grant’s crippling fines debt was over 
$18,000. Grant has various mental health 
concerns, including depression and “chronic 
suicidality”, and a long history of substance 
dependence issues. He is reliant on the 
disability support pension and had no 
realistic prospects of being able to repay the 
$18,000 in fines debt.  

After gathering the necessary supporting 
evidence, Homeless Law assisted Grant to 
apply for his fines to be revoked on the basis 
of his special circumstances. Eventually, 
after protracted legal proceedings, the fines 
were dismissed, and Grant could prioritise 
his wellbeing, recovery and transition into 
secure housing with supports.’

(Justice Connect, submission no 125)

Woman left homeless and with crippling public 
housing debt following partner’s violence: 

‘Due to her partner’s violent behaviour, Kim and her 
three children were forced to leave their social housing 
property. Fear of her partner prevented Kim from 
remov[ing] her belongings and thereby ending her 
tenancy. She also incurred $20,000 worth of debt as a 
result of her partner’s damage to the property. 

Due to the debt, she did not have other housing options. 
She was in a refuge for about seven months as she was 
not eligible to be listed on the Housing Register. During 
this time, she self-medicated with prescription drugs, 
was very depressed and crashed her car into a tree. 
She was transferred to a refuge closer to her children’s 
school, to assist them to attend school.

Kim and her children were homeless for approximately 
12 months before a Specialist Homelessness Service was 
able to advocate for the debt to be reduced to $6,000 
and then with NGO brokerage support, this debt was 
further reduced to $4,000. 

When the debt was $4,000, FACS Housing allowed 
an ‘Acknowledgement of Debt Repayment Plan’ to be 
signed by Kim. Kim applied and was granted financial 
assistance through Start Safely to help her secure 
private rental.’ 

(Homelessness NSW, 2016)

Man subjected to unduly harsh sentence due to mandatory sentencing laws:

‘John was represented by ALSWA for one charge of reckless driving, one charge of driving without a licence 
and one charge of failing to stop. 

John made a rash and unfortunate decision to drive a motor cycle to work because his employer was unable 
to do so. When he saw the police he panicked, sped off, drove through a red light and veered onto the wrong 
side of the road. 

He had a relatively minor record – his only prior offences were failing to stop, excess 0.02% and driving 
without a licence. These offences were dealt with in 2010 by the imposition of fines and John had not 
offended since that time. 

When sentencing John, the magistrate observed that he ‘had the potential to actually live a productive life’, 
worked hard and that his prospects for staying out of trouble were very good. However, the magistrate had to 
impose the mandatory sentence of six months’ imprisonment. The magistrate indicated that, if it was not for 
the mandatory sentencing regime, the sentence would have been less or possibly not one of imprisonment  
at all.’ 

(NATSILS, submission no 121)

Case studies
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 Significant resources are put into enforcing the law, 
but less often into upholding rights, or ensuring 
accountability of decision-making regarding people’s 
lives under the law.  

 Affording rights, or placing safeguards on decision-
making, without sufficient mechanisms to put them 
into effect or ensure accountability, means that they 
often carry little weight.

 Access to legal assistance, particularly civil legal 
assistance, is essential in this regard.   

 A sizeable proportion of Australians are alienated 
from our justice system. There is a legacy of historical 
trauma and distrust amongst many, fuelled by ongoing 
disenchantment with the law’s application, which 
undermines their engagement with the law and the 
justice system.

 Many people cannot see viable avenues to resolve their 
everyday legal problems in a timely and cost-effective 
manner. Their rights, for example as victims of crime, 
discrimination or exploitation, may go unresolved.   

 A system in which people feel the brunt of the law, but 
not its protection, further alienates affected individuals 
from the justice system. This has ramifications for 
the community as a whole, for the rule of law and for 
social cohesiveness.  

•  ‘It is well known that young people experiencing 
homelessness and living on the street are exposed 
to high levels of crime, especially violent crime 
… [however] without adequate assistance from 
legal services, homeless youths are disaffected 
from a legal system which is perceived by 
them as expensive, hostile and discriminatory’ 
(Yfoundations, submission no 98). 

•  The forced removal of children and current 
patterns of engagement with the child protection 
system is a key reason why Aboriginal and 
Torres Strait Islander people have ‘a resistance 
to engagement with, and even fear of, family 
law system services.’ Many do not view court as 
a ‘safe’ space or a place to seek resolution for 
problems, and therefore avoid contact with the 
system (Family Law Council, 2012, JCCD, 2016).

•  ‘We are aware of police orders being issued against 
the victims of family violence because, by the 
time the police have arrived in response to the 
callout, the perpetrator is cool, calm, coherent 
and reasonable but the victim is loudly hysterical, 
having just been assaulted’ (Regional Alliance 
West, submission no 94).

•  A mistrust of authorities and the law can pose a 
significant barrier for many recent arrivals. This 
can prompt some groups to avoid contact with 
the legal system, including as victims of crime. 
Mistrust of the Australian legal system amongst 
some migrants actually increases over time. This 
may stem from initial negative experiences in 
enforcing their rights (Judicial Council on Cultural 
Diversity, 2016).

•  A 2010 Queensland study found that 75 per cent 
of LGBTI+ respondents did not report the last time 
they experienced of homophobic or transphobic 
abuse to police or seek professional assistance 
(Berman and Robinson, 2010).  

•  Despite experiencing widespread exclusion and 
discrimination in public life, many people who are 
blind or vision-impaired have difficulties pursuing 
discrimination complaints without a support 
person or advocate (Blind Citizens Australia, 
submission no 83).

Key recommendations
Substantial additional investment (estimated 
at a minimum of $390 million per annum) in 
legal assistance services to address critical gaps, 
including civil law gaps (Rec 2.1).

Examples

Many people are feeling the brunt  

of the law, but not its protection.   

Overarching themes



Victim of violence feels brunt, not 
protection of the law:
‘Kate narrates a long history of violence over 
the course of a relationship of almost 30 years 
duration. The police are called regularly to the 
home by the husband and although they are 
met with mutual assault allegations, they have 
brought a succession of AVO applications for his 
protection – all of which have ultimately been 
withdrawn or dismissed. Recently a decision was 
made to charge the wife with assault and not 
the husband, despite her having visible signs of 
injury and him having no injuries. 

Under cross-examination … the officers cited only 
the fact that the husband had placed the call as 
justification for their decision … As Kate is named 
as a defendant she does not receive the support 
of the Domestic Violence Court Advocacy Service 
staff and in fact has frequently been excluded 
from using the safe room at the court ... Kate 
was also refused legal aid as a defendant on the 
basis that she was not facing a custodial sentence 
in view of having no prior criminal record ... Kate 
is left with no support or assistance in defending 
herself against a perpetrator of violence.

Despite pleading not guilty, having no criminal 
record and having primary care of multiple 
children, the magistrate subsequently refused 
her bail for an alleged low-level contravention 
of the interim orders and Kate was indeed 
imprisoned on remand in relation to charges in 
respect to which she had no prospect of ever 
being incarcerated. This left her children without 
their mother ...  imprisoned for the first time in 
her life.’ 

(Australian Lawyers for Human Rights,  
submission no 57)

Refugee mother failed by system: 
‘An African refugee woman fled from Western 
Australia to Tasmania to escape her husband.  
The intervention order was removed, as it was 
deemed he posed no threat to her from interstate. 

However, he followed her to Tasmania and she 
successfully obtained a new intervention order. 
After the police failed to respond to multiple 
breaches, the woman became so fearful that she 
threatened him with a knife. 

She ended up in prison on remand for  
attempted assault and her children were placed  
in foster care.’ 

(Judicial Council on Cultural Diversity, 2016)

Case studies
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Healthy and vibrant communities rely upon access to a 
range of professionals, including lawyers. 

Access to a lawyer helps people from all walks of life to 
avoid, minimise and overcome disadvantage.  

There is strong independent recognition of the enduring 
value to communities of ensuring access to justice to 
people in need – such as by the Productivity Commission 
and the Organisation for Economic Co-operation and 
Development.  

There is increasing recognition that access to justice, 
when delivered appropriately and effectively, means better 
health and wellbeing for individuals and communities.

Access to justice underpins healthy, 

functioning communities.  

Overarching themes

Multi-disciplinary alliances should be progressed to foster, 
advance and consistently capture these broader health, 
social and economic benefits. 

As such, access to justice should be understood by 
policymakers at a whole-of-government level as an 
integral tool in a broader policy mix of addressing 
disadvantage and avoiding downstream social, economic 
and community costs. Its relevance lies well beyond justice 
portfolios, from rural, to family, to health portfolios.  
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•  ‘The law underlies nearly every aspect of people’s 
lives, including health, employment, education 
and entrepreneurship. In many countries, unequal 
access to and discrimination in these sectors create 
real barriers to economic participation, especially 
for traditionally marginalised populations (youth, 
the elderly, women, migrants). However, these 
sectors depend upon legal frameworks for their 
operations and legitimacy. Providing people access 
to justice enables them to tackle these inequalities, 
and to participate in legal processes that promote 
inclusive growth’ (OECD, 2016).

•  ‘Advocating for increase in funding (however 
modest) in a time of fiscal tightening is challenging.  
However, not providing legal assistance in these 
instances can be a false economy as the costs of 
unresolved problems are often shifted to other 
areas of government spending such as health care, 
housing and child protection. Numerous Australian 
and overseas studies show that there are net 
public benefits from legal assistance expenditure’ 
(Productivity Commission, 2014). 

•  ‘The expected benefits to the wider community 
from providing duty lawyer assistance with family 
violence matters may be substantial – ranging 
from $1,400 per case to more than $4,400 per 
case, depending on the parameter values chosen’ 
(Productivity Commission, 2014). 

•  Legal representation for mental health tribunal 
proceedings, including for electroconvulsive 
therapy, makes a critical difference. While in 
Victoria, the tribunal approves applications for 
ECT in 85 per cent of cases, this drops down 
to 50 per cent if the person has a lawyer. There 
are almost 3,000 people subject to compulsory 
treatment on any given day in Victoria (Victoria 
Legal Aid submission no 18 and correspondence).

•  ‘The world is full of examples in which health and 
law collide. A quick look at a local newspaper 
reveals some of the many connections between 
the health and legal sectors that permeate families 
and communities – the disabled veteran who 
needs a wheelchair ramp to get into his apartment 
building, the elderly woman who can no longer 
make healthcare decisions for herself, and the 
child exposed to environmental hazards in his 
community’ (Lawton et al, 2014).  

Examples - Access to justice underpins healthy communities

•  ‘When working well, the law and legal help, can 
be mechanisms for preventing or minimising the 
impact of some of our most significant personal 
and social crises, including homelessness, 
bankruptcy, family violence and elder abuse, 
unemployment and imprisonment … the benefits of 
investing in effective, high impact and preventative 
legal services extend beyond the justice system 
and deep into the health and wellbeing of our 
communities’ (Justice Connect, submission  
no 125).

•  ‘The justice system is often a crucial part of 
women’s and children’s journey out of violence. 
Having timely and adequate access to justice can 
prevent violence against women from occurring, 
provide safety from it, investigate acts of violence 
against women, hold perpetrators to account and 
prevent violence from occurring in the first place. 
It can help resolve problems before they lead to 
entrenched disadvantage, such as homelessness 
and poverty’ (Australian Women Against Violence 
Alliance, submission no 62). 

•  More than 64 per cent of surveyed RRR legal 
practitioners’ firms undertook pro bono work,  
and 71 per cent undertook other unpaid voluntary 
work within their area (Law Council RRR  
survey, 2009).

Key recommendations
Fund and support multi-disciplinary collaborations 
and service delivery approaches which address 
legal and non-legal needs, including health-justice 
partnerships and culturally safe holistic models 
delivered by community-controlled organisations 
(Rec 2.14).

Legal assistance peak bodies and Health Justice 
Australia, supported by the Law Council, should 
pursue sector-to-sector partnerships which 
facilitate the expansion and delivery of multi-
disciplinary collaborations and identify how key 
challenges can be overcome (Rec 2.15).



Joined-up legal and social work 
assistance prevents homelessness for  
62 women and their children:
The Women’s Homelessness Prevention 
Project assists women who have received 
eviction notices from their landlords, such as 
where they have fallen behind in their rent 
or it is suggested that they have breached 
their tenancy agreement (which can be linked 
to the actions of a perpetrator of violence, 
children with disabilities, or mental illness). 
The Project has highlighted the role that legal 
representation, combined with social work 
support, can play in preventing avoidable 
evictions into homelessness of women  
and children.

Over a two-year period, 102 women were 
provided with legal representation and intensive 
social work support. These women had a total 
of 157 children in their care, who were also at 
risk of homelessness. 90 per cent of the women 
had experienced family violence in the past 10 
years, and 84 per cent were suffering from a 
mental illness. 

At the end of two years, 83 per cent of finalised 
matters were successfully resolved, resulting in 
women maintaining safe and secure housing, 
or resolving a tenancy legal issue that was a 
barrier to accessing safe housing. This included 
directly preventing the eviction of 62 women 
and their families into homelessness. Using 
research from the Australian Housing and 
Urban Research Institute, this would mean a 
cost saving of $1,825,900 in health, justice and 
welfare costs.

 (Justice Connect, submission no 125)

Access to legal help prevents minor matter 
spiralling out-of-control for Aboriginal family: 

‘Tyrone is a local Aboriginal man, with caring 
responsibilities for his nephews. He bought a car 
and, after paying for his compulsory third party 
insurance, he went to his local Roads and Maritimes 
Services (RMS) office to pay for his rego. Tyrone is 
on a pension, and so he did not need to pay for his 
rego. The RMS officer told him all was good and he 
proceeded to drive his car.

Shortly after he was pulled over by police for driving 
uninsured and given a substantial fine, which he 
could not afford to pay. Tyrone was shocked as he 
thought he had done all that he needed to do to get 
his car registered. He now had a massive fine, no 
car to transport his nephews to and from school, 
and a mess to sort out getting his car registered 
and insured. Tyrone contacted KLC for advice. We 
applied for review of the fine, which was withdrawn, 
and negotiated for the RMS to reimburse the cost of 
registering his car again.

If Tyrone hadn’t been able to access KLC it’s 
possible his situation would have spiralled out 
of control. An unpaid fine can lead to license 
suspension. Due to his caring responsibilities there 
would be pressure on him to drive. Driving while 
suspended is a criminal offence which can lead to 
licence disqualification and a very hefty fine.

If there are repeat offences, a jail term is a 
possibility, along with a lengthy period of license 
disqualification. The impact on Tyrone and on his 
family would be huge.’ 

(Kingsford Legal Centre, submission no 93)

Case studies
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Prompt legal action protects young person 
from forced marriage:

The National Children’s and Youth Law Centre 
‘received an email from a legal service that had 
been contacted by a family friend of 16-year-
old Sarah but was not able to assist. Sarah is an 
Australian citizen whose family was originally from 
overseas.

Sarah’s mother had taken Sarah overseas to 
be married and had returned to Australia with 
Sarah’s passport. Sarah had initially emailed a 
family friend in Australia for help. We were able 
to contact Sarah by email, provide her with some 
practical guidance on how to stay safe, connect 
her with the Australian Consulate and find pro 
bono representation in Australia to make an urgent 
application to a court for her mother to surrender 
the passport.

The court made this order, as well as orders that 
Sarah’s mother pay for her airfare to return to 
Australia and for Sarah to live with her family friend 
upon her return. Through our communications with 
Sarah, her family friend and pro bono counsel, we 
were able to secure her safe return to Australia and 
her care in a safe environment.’ 

(Community Legal Centres NSW, submission  
no 106)

Legal advice protects migrant family from 
exploitation:

‘Abdul came to Australia as a refugee from Iran. 
He works as a genuine independent contractor 
performing tiling work. He came to the 
Employment Law Service (ELS) in relation to two 
matters, both relating to unpaid invoices. 

Abdul had recently fallen off a ladder at work 
and suffered significant injuries to one side of 
his body. He was the sole income earner in his 
household, supporting four children and his wife. 
He did not know where to go for help or what his 
rights were. He was not able to represent himself 
at court due to his limited English. 

The ELS assisted Abdul to bring his matters to 
VCAT. Adbul was paid his outstanding invoices, 
which helped him and his family financially until 
he was able to return to work. Abdul has since 
referred some of his friends from the Persian 
community to the ELS for assistance.’ 

(WEstjustice, submission no 123)

Access to legal assistance overcomes older woman’s dispair:

‘Barbara was incorrectly diagnosed with dementia and housed in a locked ward of a private aged care 
facility. Her enduring power of attorney was being misused by her daughter Sharon who refused to 
help her to find alternative accommodation and withdrew a significant amount of money from her bank 
account. Barbara was in despair living amongst people who were too unwell to communicate with her  
and her requests to change her colostomy bag were often overlooked by staff, resulting in leakage from  
the bag.  

Caxton Legal Centre’s Seniors Legal and Support Service stepped in and assisted Barbara to have her 
enduring power of attorney revoked and moved out the dementia ward. Barbara’s quality of life has been 
turned around – she reports ‘feeling like a human again… I feel treated with respect. I am so thankful to have 
my freedom again.’ 

(Caxton Legal Centre)
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Focusing on different groups of people’s experiences of 
the justice system helps to illuminate common pathways 
into, through and out of the justice system and the 
underlying factors at play.  

It also helps to understand how people often cycle 
back through the justice system, as well as how their 
disadvantage can become entrenched, recurrent and 
intergenerational. For different groups of people, these 
can include pathways:

•  from family violence, to homelessness, to prison,
to homelessness;

•  from trauma or violence, to deteriorating mental
health, to arrest, charges, conviction and prison;

•  from unemployment, to debt, to eviction, to
homelessness, to prison; and

•  from child protection, to juvenile detention, to
prison, to removal of the next generation of
children.

Timely, integrated responses which are needed which 
intervene effectively at different points:

•  through preventative and early intervention
approaches which address underlying factors and
can help to avoid or minimise downstream legal
problems;

•  when people are engaging with different arms of
the justice system; and

•  to help people to exit the justice system and
other relevant systems such as out-of-home and
institutional care successfully.

 PATHWAYS AND UNDERLYING FACTORS

•  In 2015, 68 per cent of prison entrants had not
completed schooling beyond year 10; 48 per
cent were unemployed in the last 30 days prior to
imprisonment; 25 per cent were homeless in the
four weeks prior to imprisonment (and 31 per cent
expected to be homeless upon release) and 27 per
cent were taking medication for a mental health
disorder at the time of reception (AIHW, 2016).

•  Release from government institutions (prisons,
discharge from a psychiatric hospital and loss of
public housing tenancy) are the main pathways to
homelessness (Nielssen et al, 2018).

•  Homelessness is both a result and trigger of legal
problems (Associate Professor Tamara Walsh,
submission no 101).

• Of young people in custody in NSW in 2015:
•  27 per cent were attending school prior to

being placed in custody;
•  21 per cent of young females entering custody

were living in unstable accommodation prior
to being placed in custody;

•  54 per cent had at least parent who had been
in prison (68 per cent of Aboriginal and Torres
Strait Islander participants);

•  68 per cent had a history of child abuse or
trauma;

•  25 per cent had a past head injury resulting in
loss of consciousness;

•  80 per cent performed below the average
range for their age on core receptive and
expressive language measures, with 49 per
cent of the participants scoring in the range
that indicates severe difficulties; and

•  93 per cent reported having previously used
illicit drugs (Justice Health and Forensic
Mental Health Network and Juvenile Justice
NSW, 2017).

Responding to common justice system pathways.

Overarching themes

Examples



•  The prevalence of child sexual abuse and other
forms of victimisation among female prisoners is
between 57 and 90 per cent (AIFS, 2012). Up to
90 per cent of imprisoned Aboriginal and Torres
Strait Islander women in have experienced violence
(Australian Institute of Criminology, 2011) and
many of those who have experienced violence
link their experiences indirectly to their offending
(Aboriginal Justice Advisory Council, 2001; Human
Rights Law Centre and Change the Record, 2017).

•  ‘Family breakdown is a trigger for disadvantage
and a means by which it can become further
entrenched.’ It can lead to credit issues, debt
and housing problems, including homelessness
(Productivity Commission, 2014).

•  By the time victims of family violence do access
legal services they may have lost their home, job,
child care, health care, transportation and access
to income (The Special Taskforce on Domestic and
Family Violence in Queensland, 2015).

•  Early exposure to the criminal system, including
youth detention, ‘increases the likelihood of young
people developing patterns of lifelong offending
and amplifies intergenerational trauma’ (SA Office
of the Guardian of Children and Young People,
submission no 48).

•  ‘60-70 per cent of the offences we deal with
arise from clients being charged in circumstances
following a manic relapse, and most likely a
history of trauma. The use of the criminal law to
manage these situations occurs against a backdrop
of a chronic lack of mental health, housing and
rehabilitation services to resolve these issues’
(Mental Health Law Centre, consultation).

•  ‘By the time an Aboriginal or Torres Strait Islander
person with disability first comes into contact with
the criminal justice system, they will most likely
have had a life of unmanaged disability. Coupled
with discrimination, based on their Aboriginality
and disability, they will have faced barriers from
the time they are born, of poverty, early exposure
to life in institutions through the child protection
system, struggles at school, lack of appropriate
health care and an inability to secure employment.
Coming into contact with the police, courts,
juvenile detention and prisons is normalised
in their life trajectory’ (First People’s Disability
Network, 2016).

•  A main contributing factor for women’s high
recidivism rates is a lack of stable housing due to
financial insecurity, leading to women breaching
parole conditions or bail (National Congress of
Australia’s First People, submission no 97).

•  ‘Those who have been incarcerated are at greater
risk of poor housing, financial stress, low levels
of educational attainment, poor employment
prospects, and therefore poor health and
wellbeing. This also places them at higher risk of
reoffending and entrenching the intergenerational
cycle of poverty … Children with a parent in prison
can be particularly vulnerable, increasing the risk
of going on to have contact with the justice system
themselves, and repeating the cycle of criminal
activity and incarceration’ (PWC, 2017).

 CIRCUIT BREAKERS

•  In 2015-16, $800 million in funding was spent on
family support services, while $4 billion was spent
to fund the child protection system, indicating that
the funding focus is weighted towards ‘reacting to
problems as opposed to solving them … investment
in prevention and early intervention to strengthen
families can provide long term social and economic
benefits by interrupting trajectories that lead to
adverse adult outcomes’ (Family Matters report,
2017).

•  Justice Reinvestment approaches are explicitly
designed to identify life events and pathways into
the system, and to introduce ‘circuit breakers’
to disrupt cycles of engagement with crime and
target programs to improve social outcomes (Just
Reinvest NSW, submission no 120).

•  ‘Perpetrators can impact multiple families over the
course of their lifetime, so breaking patterns of
violence can prevent future harm to many’ (Mission
Australia, Bourke).

•  ‘Safe at home measures’ aim to increase
security and support for family violence victims
enabling them to stay at home. The Bega Staying
Home Leaving Violence model incorporates
‘comprehensive risk assessment and safety
planning, security upgrades in the home, court
support, liaison and collaboration with police, and
outreach support’ (Crinall, Hurley and Healey,
2014).

Examples - Responding to common justice system pathways

PATHWAYS AND UNDERLYING FACTORS 
(CONTINUED)
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Lack of housing leads to imprisonment: 
‘One client recently – he had three children newly 
in his primary care, there was family violence on 
both sides, it was a terrible parental relationship. 
He had to leave his job to care for children … 
his family members couldn’t put him up for long 
periods, the local services could put him up for 
just two weeks, he had no other accommodation 
except for a one-week short term stay. 

He rang me and said he was aware he was 
breaching an AVO because he was dropping off 
the kids with their mother, he knew he would 
be breached and that he would go to jail, that’s 
exactly what happened. He didn’t have any 
other choices for what to do on housing. So, a 
key priority for us would be ensuring access to 
housing and making sure that it is secure and 
sustainable.’ 

(Regional private practitioner, consultation)

Pathways and system costs: 
‘Casey is an Aboriginal woman from rural NSW 
who first came into contact with the criminal 
justice and human services system at the age 
of 12. Casey is diagnosed with multiple mental 
and cognitive conditions, including ADHD and 
personality disorder, and has developmental 
delay and an intellectual impairment. She has 
a long history of self-harm, physical abuse and 
trauma. 

Casey spent her adolescence between out-of-
home residential care, youth detention, hospital, 
psychiatric and disability facilities, and living on 
the streets. By the time she turned 21, she had 
cost more than $5.5 million in police, corrective 
services, juvenile justice, emergency health care, 
courts, welfare, housing and legal aid services.’

(Baldry et al, 2012) 

36 The Justice Project

Key recommendations
A Council of Australian Governments (COAG) Access to Justice Framework should be developed to engender 
a stronger, cross-jurisdictional, whole-of-government commitment towards ensuring access to justice, 
including through driving a better understanding of different groups’ pathways into, through and out of the 
justice system, and targeting integrated responses to critical intervention points (Rec 7.1).

Case studies
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A preventative and early intervention approach to justice 
includes:

•  effective and timely legal assistance which resolves 
matters and avoids downstream costs to individuals 
and the community; 

•  community legal education to build legal capability 
and awareness;

•  strategic advocacy and law reform activities by 
legal assistance bodies, drawing on their frontline 
experience to address systemic weaknesses in laws, 
policies and practices more efficiently;

•  justice reinvestment models, which seek to 
redirect resources into disadvantaged communities 
to address underlying issues, provide positive 
education and job pathways, prevent crime and 
reduce recidivism rates; and

•  multidisciplinary models such as health-justice 
partnerships, which can reach people who would 
otherwise not receive help and ensure that 
emerging legal problems are addressed earlier.

Prevention and early intervention strategies also aim 
to address the underlying factors which can lead to 
legal problems – such as poverty; homelessness; 
intergenerational trauma; discrimination and racism; poor 
education, health and employment; and substance abuse.   

 A range of critical support services is needed to 
combat likely pathways into the justice system - such as 
family support; mental health; youth engagement and 
rehabilitation services.

 Access to safe, secure housing underpins better justice 
outcomes in multiple ways – such as bail accommodation; 
housing options for people experiencing family violence; 
and alternative accommodation for people found unfit to 
plead.

 Relatively simple administrative ‘fixes’ can help prevent 
downstream legal problems - such as access to birth 
certificates and drivers’ licences and more accessible 
upfront engagement. 

Supporting successful exit strategies prisons and juvenile 
detention can reduce the likelihood of recidivism and  
re-entry, such as through rehabilitation, throughcare 
programs and post-release accommodation. Exit strategies 
from out-of-home care are also essential, given that many 
young people progress from out of home care into the 
juvenile justice or criminal justice system.

•  Drivers of imprisonment include issues related 
to access to housing, harmful use of alcohol, 
education and employment, health and disability 
and family violence (ALRC, 2018).  

 ADDRESSING THE UNDERLYING ISSUES

•  Nine out of 10 young people at Banksia Hill 
Juvenile Detention Centre were found to have at 
least one form of neurodevelopmental impairment. 
Most of these children were undiagnosed before 
entering custody, despite multiple contact with 
government agencies (Telethon Kids Institute, 
2018).

•  ‘Some girls and women tell WLSA [Women’s 
Legal Services Australia] members that it is safer 
for them to be in custody, as it is an escape from 
violence … [They are] forced to choose between 
violence or homelessness. Many have also 
experienced significant physical and sexual violence 
as children and they identify that being in prison 
is the first time they have had a sense of control 
over their lives. It is an indictment on our society 
that some children and women see prison as a safe 
refuge and that this is accepted amongst this group 
because they feel they have nowhere to turn for 
support and assistance. This is compounded for 
women in rural and regional areas where there is 
very limited social housing stock’ (Women’s Legal 
Service Australia, submission no 124).

•  ‘The evidence is stark that early lack of adequate 
services is associated with costly criminal justice, 
health and homelessness interactions and 
interventions later in their lives. Millions of dollars 
in crisis and criminal justice interventions continue 
to be spent on these vulnerable individuals whose 
needs would have been better addressed in early 
support or currently in a health, rehabilitation 
or community space … Early and well-timed 
interventions to establish and maintain secure 
housing and associated support services could 
significantly reduce the need for the future years of 
criminal justice interventions’ (Baldry et al, 2012).

From preventative approaches  

to successful exit strategies.

Overarching themes

Examples 



The Justice Project 39

•  There is evidence to indicate that young offenders 
are often misdiagnosed as having a behavioural 
problem or conduct disorder when in fact they 
have an undiagnosed speech, language or 
communication disorder … There is also evidence 
of a correlation between the seriousness of 
offences and language problems. Those with 
poorer language competence are more likely to 
commit crimes that are more violent (Speech 
Pathology Australia, submission no 34). 

•  ‘Not having the programs available to fix the 
underlying cause of the violence means that the 
system is just treating symptoms’ (Regional Alliance 
West, submission no 94).  

•  The focus on family violence begins ‘when it 
becomes visible in the Family Law system in 
Australia … the visible pattern is only the tip of 
the iceberg of family violence, alcoholism, drug 
addiction and mental illness which is apparently 
entrenched in Australia’ (Family Law Council, 
2009). 

•  ‘There is a clear need for programs and services 
that specifically target the mental health, wellbeing 
and education needs of all young people in 
detention, and to support their rehabilitation; 
with special emphasis on females as they are a 
particularly vulnerable group which are often 
overlooked for specific services’ (Commissioner 
for Children and Young People Western Australia, 
submission no 37).  

 STRATEGIC ADVOCACY

•  Strategic advocacy by the Redfern Legal Centre 
has contributed to better outcomes for family 
violence victims under NSW tenancy legislation. 
Previously, victims could only end their tenancies 
early if they had final Apprehended Violence 
Orders (‘AVOs’) excluding the perpetrator from the 
property. Otherwise, they faced financial penalties 
if they terminated their tenancy early. They could 
also be held liable for property damage caused 
by perpetrators and be listed on ‘bad tenant’ 
databases affecting their future housing security.

•  Redfern Legal Centre recommended that victims 
should be able to terminate their tenancies 
immediately by providing evidence of violence 
through a provisional, interim or final ADVO. It 
also recommended that victims should not be 
held liable for perpetrators’ debts or damage, and 
that landlords and agents should be prohibited 
from listing tenants on tenant databases where 
the cause is family violence. In 2016, it was 
announced that the Residential Tenancy Act 
2010 (NSW) would be amended to reflect these 
recommendations (Redfern Legal Centre, NSW 
Government, 2016). 

Examples - From preventative approaches to successful exit strategies
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The returns from youth engagement 
strategies:

A 2017 evaluation by Nous Management 
Consulting Group of three youth programs in 
Central Australian communities revealed that 
‘[w]ell-funded and consistent youth programs 
deliver a social return of more than $4.50 to 
every dollar of investment’ and have broader 
positive impacts on the health, education 
and justice systems, including reduced rates 
of crime and drug and alcohol abuse among 
young people. 

The report found the programs have resulted 
in improved health outcomes and self-esteem, 
greater engagement with education and 
training, decreased anti-social behaviour and 
increased school attendance and literacy, 
among other outcomes. Although the programs 
are resource and time intensive, they could 
have a projected social return of $14.14 million 
for a two-year investment of $3.01 million in 
2017-2018 and 2019-2020. 

(Nous Group, 2017)

The value of successful exit strategies:
The Fairbridge Bindjareb Project is an Aboriginal 
and Torres Strait Islander-run initiative aiming 
to provide industry training for Aboriginal and 
Torres Strait Islander men who are currently 
incarcerated, to create future workplace 
opportunities. It provides holistic support to 
participants, focusing on personal development 
that is culturally appropriate, sustainable 
employment and meaningful life change.

A 2016 evaluation assessed outcomes for 
35 graduates of the program. Of these, 29 
were employed, one was unemployed and five 
had returned to prison. Compared with non-
participant Aboriginal and Torres Strait Islander 
offenders, a 68 per cent increase in employment 
and a 42 per cent reduction in the rates of 
recidivism were estimated. 

For every dollar spent on the program, 
approximately $2.49 worth of economic benefits 
are guaranteed for society. When the number of 
program graduates staying in employment of up 
to eight years is considered, the economic benefit 
increases to $3.38 for every dollar spent on the 
program.

(COAG, 2016; Deloitte, 2016; PWC 2017)

Key recommendations
Prioritise support for prevention and early intervention approaches through a range of critical support 
services (Rec 5.1).

Expand justice reinvestment pilots as part of a preventative, early intervention approach and establish a 
national justice reienvestment body (Rec 5.2).

Prioritise prison-based rehabilitation or therapeutic programs, throughcare programs and access to  
post-release housing (Rec 5.7). 

Improve legal, policy and service frameworks to prioritise homelessness prevention, through investment in 
safe, secure housing for at-risk groups (Rec 5.8).

Recognise and support the important role played by legal assistance services and representative bodies in 
advocating for law and policy reform for people experiencing disadvantage (Recs 2.12, 2.13, 7.4).

Case studies
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Face-to-face relationships are critical in building trust and 
respect, both with clients experiencing disadvantage, and 
with other sectors who can refer clients for legal help.  

Building these relationships takes time and intensive 
effort. However, many working in the system face chronic 
time constraints. Policy and funding frameworks should 
prioritise relationship building with clients, their local 
communities and other sectors, and permit sufficient time 
for this to occur.  

Short-term, uncertain funding cycles undermine the 
consistency of staffing and programs needed to achieve 
this objective, and can damage relationships with clients 
and communities, as well as between services. 

For courts, a face-to-face local presence helps to combat 
existing mistrust of the justice system as well as providing 
a tangible reminder of the law in operation, engaging with 
local communities and fostering local respect for the law.  

Technology can increase different groups’ access to 
justice in a variety of ways, provided that they have 
sufficient technological and legal capability. Dedicated 
funding streams should support the trial and evaluation 
of new approaches, to lead evidence-based policy which 
harnesses its potential. Reliable technology must also be 
in place to underpin any such approaches.  

However, future discussions about technology and 
justice cannot afford to overlook the needs of people 
experiencing disadvantage, who are frequently digitally 
excluded and/or lack legal capability.  

•  Face-to-face approaches are likely to continue to 
be essential for many people.      

•  Careful consideration and exploration is needed 
of possible technological responses: of why 
and for whom they may be effective, in what 
circumstances, and the likely benefits and risks.

•  Efficiency should not be the only, or main, driver of 
decisions to implement technological solutions to 
deliver justice – ensuring effective access to justice, 
and community engagement with the rule of law, 
are essential objectives.      

 BUILDING TRUST

•  ‘It is all about trust and relationship building, about 
legal advice being part of a bigger conversation, 
and about showing kids and young people that you 
can have a better relationship with the law; it isn’t 
just something that is done to you’ (Hume-Riverina 
Community Legal Service, submission no 122).

•  ‘Building relationships with clients and the sector 
is an important performance indicator that is 
frequently not recognised’ (Caxton Legal Centre, 
consultation).

•  Face-to-face relationships between legal advisers 
and marginalised communities are often crucial in 
building trust and respect (Curran, 2016). 

•  For unaccompanied asylum seekers, sometimes 
their only trusted contact is their lawyer (Refugee 
Advice and Casework Service, consultation). 
 

 LOCAL PRESENCE AND COMMUNITY     
 ENGAGEMENT

•  ‘What are the effects of not having the local 
magistrates in rural communities? … The 
community is affected. You can’t see the everyday 
nature of the law in your community when you 
don’t have any lawyers or court staff. You do see 
the police – there are plenty of them. We need the 
federal government to understand the risks for 
communities not to have Magistrates or lawyers’ 
(Private practitioner, Port Pirie, consultation, 
2018). 

•  NSW Legal Aid’s Regional Outreach Program funds 
private and CLC solicitors to provide legal services 
in high-need locations where it would be inefficient 
to send its own solicitors. Its strengths lie in these 
practitioners’ strong links to RRR communities, 
their commitment to access to justice and its 
flexibility. However, for some private practitioners, 
legal aid payments are so low as to make it 
unviable to take on the program’s clients, raising 
doubts about its future viability (Cipants, 2013).

The law needs a human face – but technology’s 

potential benefits should be explored.

Overarching themes

Examples
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•  ‘Community engagement through outreach 
programs can provide hands-on experience in 
how the judicial system works, and how disputes 
are resolved in a democratic society. Bringing 
community groups into the courts or encouraging 
judicial officers to regularly engagement with 
settlement programs is important in building 
inclusive and informed courts. Proactive outreach 
programs can enhance existing community 
relations committees, which have been found to 
be reactive, have limited reach and may be slow 
to respond to need’ (Judicial Council on Cultural 
Diversity, 2013).  

 TECHNOLOGY AND ACCESS TO JUSTICE

•  Future technological reforms must take into 
account the digital exclusion of people who have 
limited access to technology and reliable internet 
connections or lack the knowledge to effectively 
utilise technology and online services, such as 
older persons, people experiencing homelessness 
and people living in RRR areas. For example, 
people who are homeless generally have lower 
rates of mobile phone use and access to internet, 
and the frequency of internet use also decreases 
as the housing situation becomes more severe 
(University of Melbourne, 2015).

•  Audio-visual link ‘AVL’ technology is most 
beneficial complementing rather than replacing 
face-to-face legal services for prisoners, as the 
diminution of their meaningful human associations 
is problematic for a number of reasons. Remote 
proceedings can impact prisoners’ communication, 
participation and comprehension, and their lack 
of physical proximity with lawyers affects their 
ability to seek confidential legal advice and give 
instructions (Dr McKay, submission no 58).

•  Many people within vulnerable cohorts are active 
and competent users of technology, and digital 
engagement amongst such groups has rapidly 
increased over recent years. Technology should be 
at the forefront of human-centred service design 
and dedicated government funding streams should 
encourage innovation in this area, as in the United 
States (Justice Connect, submission no 125).

•  Demand for the National Children’s and Youth Law 
Centre’s national Lawmail email-based service 
increased 32 per cent between 2012 and 2015. 
This model enables young people to bypass their 
parents’ intervention, removes their physical 
obstacles, and overcomes their embarrassment 
about seeking help (National Children’s and Youth 
Law Centre Annual Report 2014-15). 

•  Legal Services Commission South Australia 
is investigating an online dispute resolution 
service which will provide low-cost, user-friendly 
assistance to help separating couples identify 
and resolve family law disputes, using artificial 
intelligence software (Legal Services Commission 
of South Australia, submission no 63). 

Key recommendations
To foster trust between services and marginalised 
individuals and communities, funding for legal 
assistance services must be based on adequate, 
predictable, sustainable and long-term funding models, 
and provide ongoing funding pathways for innovative 
and community led initiatives with demonstrated 
success (Recs 2.2 and 2.5).

Courts should be resourced to implement community 
engagement initiatives with marginalised communities 
(Rec 4.11).

Technological innovation should be pursued in the 
delivery of legal assistance services, including through 
dedicated funding streams, while recognising that 
digitally excluded groups may be left behind by 
technological innovation without due care being taken 
(Rec 2.7).

Research is required to build the evidence base for 
online courts, tribunals and dispute resolution forums 
in Australia for people experiencing disadvantage  
(Rec 4.12).

Examples - The law needs a human face / technology’s potential benefits should be explored 



The value of face-to-face outreach in 
building trust: 
Regional Alliance West’s rural women’s legal 
outreach program was an accessible service that 
was enabling access to justice for rural women, 
and particularly those experiencing family 
violence ... The clinics would usually be held at 
the local Community Resource Centre, which 
often had several purposes, such as a post office, 
Centrelink agency and sometimes a bank. Others 
would be held at the local nursing post or medical 
centre. A person who was experiencing family 
violence could get in to see us fairly easily, even 
from an isolated farm, and could disguise her 
legal appointment as some other business … 

Our legal services have had to deal with funding 
cuts. These cuts unfortunately meant that we 
were no longer able to fund our visits to these 
places. While we do still provide a service to the 
women of these communities it is only by way 
of telephone or video-link. This is not useful for 
victims of family violence who often have their 
phone calls or emails monitored … The victims 
can come to Geraldton for an appointment, but 
quite often rural families come to Geraldton 
together … It would be risky for the victim to 
come into our centre for legal advice, especially 
if she has travelled into the ‘big town’ with the 
perpetrator. 

(Regional Alliance West, submission no 94)

40-year-old prisoner describing his first 
experience using AVL: 
‘[t]hey walked me into a room and they sat me 
down in front of a computer and said, ‘You’ve got 
video link’ and I [said], I don’t know how to use a 
[f…] computer.’ I’d never seen one … I’ve been in 
gaol since I was 13.’ 

(McKay, 2017)

Teenager assisted through online service to 
overcome stranger’s threats: 
‘We [The National Children’s and Youth Law 
Centre] were contacted [online] by 16-year-
old Jessica. Jessica was threatened online by a 
stranger that he would send some naked pictures 
of her to her friends and post them online. 
Jessica was worried about this, and also didn’t 
want anyone to know what was going on.

We reassured Jessica that the situation was not 
her fault, and that we help many young people in 
similar circumstances. We explained what laws 
the stranger was breaking and prepared a notice 
that she could send him privately that demanded 
that he delete the photos and stop contacting her.

We also gave her advice on other options she 
could take such as reporting his threats to the 
social media sites he was contacting her through 
and blocking him and reporting him to the 
police. We encouraged her to contact free and 
confidential counselling services and to talk to a 
trusted adult. 

Jessica contacted us again to let us know that 
she had sent him the notice, and he had stopped 
threatening her. She also told us that if he started 
again she would take our advice and go to the 
police with evidence of what he was doing.’ 

(Community Legal Centres NSW, submission  
no 106)

Online self-help tool aids consumers to 
overcome unfair contracts: 
This tool combats unfair insurance contracts 
by automatically generating letters demanding 
termination of the contract and return of paid 
premiums. It has generated $700,000 in claims 
against insurers. 

(Consumer Action Law Centre, consultation)
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Building system responses to cater for a range of 
likely legal capabilities is essential, recognising that 
while everyone is different, many people experiencing 
disadvantage have more intensive needs.  

Legal and justice services must also respond to the 
needs and perspectives of a range of different groups in 
culturally competent, informed, inclusive and accessible 
manner. Currently, there are critical gaps in this respect 
across police, government departments, the legal 
profession, the judiciary and corrections. 

Positive measures are required across the legal, justice 
and government sectors to better recognise and 
encourage diversity, through leadership and cultural 
change.   

Services, laws and policy responses can also be better 
designed to accommodate a wide variety of individuals 
and their needs, avoiding a one-size fits all approach. This 
requires better consultation and co-design of solutions 
with the people who are most affected, particularly those 
with lived experience of the issues.

 INTENSIVE NEEDS

•  ‘Self-help’ tools, legal information and unbundled 
services are generally inappropriate strategies for 
people who have poor legal knowledge, language 
or communication needs, cognitive impairment or 
mental health conditions, or limited technological 
capability or access (Pleasence et al, 2014).

 TAILORED SOLUTIONS

•  Given the diversity of RRR areas, area-specific 
and tailored planning can also help to ensure an 
appropriate mix of legal services according to 
different RRR community needs (Cain, Macourt 
and Mulherin, 2014).

•  ‘Governments offer services, but people need 
help.’ A paradigm shift is needed in government 
services, towards a more people-centred 
perspective, designed around user accessibility 
and needs (Kimberley Community Legal Services, 
consultation). 

 CULTURALLY COMPETENT, INFORMED              
 RESPONSES 

•  There is an ‘urgent need’ for the justice system 
to become more culturally responsive to the 
disproportionate amounts of Aboriginal and 
Torres Strait Islander people in the criminal justice 
system. Lawyers should be trained to ensure that 
information detailing community ties or special 
vulnerabilities arising from a person’s cultural 
background is put before courts at the time of 
sentencing or bail determination. Aboriginal 
community-controlled organisations have an 
integral role in leading cultural awareness training 
(NATSILS, submission no 121). 

•  ‘Many Aboriginal and Torres Strait Islander women 
do not access mainstream domestic violence 
services because they do not feel comfortable 
and do not feel that the staff understands their 
cultures, values and needs’ (Family Violence 
Prevention and Legal Service Victoria, 2015; 
Commonwealth-Attorney-General’s Department 
and Nous Group, 2013). 

•  ‘Family Violence Prevention Legal Services 
provide specialist, targeted and culturally safe 
early intervention programs that bring services 
to the women where they are and where they feel 
comfortable’ (National Family Violence Prevention 
Legal Services, submission no 105).

Tailored solutions for diverse  

people and communities.

Overarching themes

Examples
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•  For many LGBTI+ people, ‘welcoming strategies’ 
help to overcome entrenched expectations of 
discrimination. These include website statements, 
inclusive terminology, specialist advocacy roles, 
recruiting LGBTI+ staff and staff training. Training 
and leadership is needed to deliver inclusive, 
appropriate and culturally safe services for LGBTI+ 
people, including a special focus on those at risk of 
mental health conditions, homelessness and family 
violence (Inner City Legal Centre submission; 
McNair et al 2017). 

•  Professional training with respect to identifying 
and responding to disability is critical to ensuring 
access to justice for people with disability. 
Identifying disability is a prerequisite for the 
provision of appropriate services and support 
systems. Such training should be developed in 
consultation with people with disability and their 
advocates. The consequences of inadequate 
training can be severe, such as the lack of early 
intervention and support, heightened interactions 
with police and subsequent encounters with the 
criminal justice system, and misconceptions about 
the reliability of people with disability (AHRC, 
2014; McSherry et al, 2017; Baldry, McIntyre and 
McCausland, 2015).

•  NSW Police officers only receive one day of training 
with respect to approaching and responding to 
people with mental health conditions in crisis. 
Approximately 300 police officers undertake a 
further four-day course. In 2016-17, the NSW 
police force had 16,649 police officers (NSW 
Police, 2017).

•  Approximately 50 per cent of ‘youth offenders’ 
have a ‘clinically significant, but previously 
undetected, oral language disorder’ (Snow and 
Powell, 2012). 

•  Identifying and responding appropriately to people 
who have been trafficked or exploited should 
be a priority area, given the risks of failing to 
identify victim-survivors (Australian Lawyers for 
Human Rights, submission no 57; Project Respect, 
submission no 67). 

•  ‘Legal professionals need to be better equipped 
to understand the nature and dynamics of 
family violence, including its impact on victims, 
‘beyond simply what the law says’ (Dr Wangmann, 
submission no 99). 

 CONSULTATION WITH DIVERSE COMMUNITIES

•  ‘The [National Congress of Australia’s First 
Peoples] stresses that Aboriginal and Torres Strait 
Islander leaders, communities, and organisations 
know what works and, if properly resourced, 
could serve as highly effective partners in the 
implementation of legal reform’ (National Congress 
of Australia’s First People, submission no 97).

•  ‘There are barriers in the justice system that we 
want to see removed ... For us to remove the 
barriers, we need the bollanda [white people] legal 
system to help us build that bridge together so that 
we can remove the barriers, so that our people 
can walk across into the other side of the bollanda 
legal system … In the legal system sometimes, 
our voices are never heard … We want to convey 
the message … so that our voices can be heard all 
over the four corners of the Australian country’ 
(Burnawarra Elders, Maningrida, consultation).

Examples - Tailored solutions for diverse people and communities



Key recommendations
The future design of justice and related administrative systems should be informed by, and responsive to, 
the likely legal capability of target users (Rec 1.1).

The Law Council will promote greater diversity within the legal profession, adopt positive measures to 
welcome diversity amongst its client base, conduct a stocktake of the training and other resources available 
to build a culturally competent, informed and accessible legal profession, and act to address gaps  
(Rec 2.8).

Increase funding for legal assistance services to deliver culturally safe, accessible and informed responses 
to their target client groups (Rec 2.9).

Increase support for Aboriginal and Torres Strait Islander community-controlled legal services (Rec 7.2).

Support specialist legal assistance services to expand their reach (Rec 2.10).

Expand specialist Aboriginal and Torres Strait Islander sentencing courts (Rec 4.8).

The National Judicial College of Australia should consider establishing a dedicated disability committee 
informed by experts on disability and people with lived experience of disability (Rec 4.6).

Establish a National Justice Interpreter Scheme (Rec 5.3).

Review police protocols, guidelines and training across a range of key areas (eg family violence, cultural 
competence, identification of disability, diversity policies, community partnerships) (Rec 6.1).

Review prison and detention centre protocols across a range of key areas (eg cultural competence, 
identification of people with disability, family violence victims, trauma-informed responses, LGBTI+ 
prisoners) (Rec 6.2).

Governments should adopt law and policy development processes which ensure that the social impact 
of laws and policies are better understood, measured and evaluated, including through meaningful 
engagement with the communities they will affect (Rec 7.4). 
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Vietnamese Legal Help Officer assists homeless victim of family violence to safety: 
‘For callers who can’t speak English it can be really difficult to articulate what they need help with. It is even 
more difficult for non-English speakers with severe mental illness or other disabilities. For example, a caller 
recently rang Legal Help after separating from her partner. The caller was experiencing family violence but, 
because of language and cultural barriers, was having difficulty fully explaining her circumstances to the 
police. As a result, there was no family violence intervention order in place and the caller was homeless and 
scared. 

After intensive triage, I was able to identify the underlying issues and help the caller explain her situation to 
the police. I was also able to make warm referrals to ensure she received emergency assistance in addition to 
more intensive help from our family lawyer.’

(Legal Help Officer, Vietnamese language line, Victoria Legal Aid, submission no 18)

The value of informed and respectful justice 
responses:
‘Gina has been with her husband George for over  
30 years. Gina has been making complaints to police 
and NPY Women’s Council since 2006 that George 
regularly sexually assaults and rapes her … Some of 
the assaults can be violent … Since 2006 there have 
been three attempts to prosecute George for the 
continued sexual assault and rape of his wife across 
two jurisdictions …

During the last two attempts, Gina has had her 
statement taken by female police officers and been 
treated respectfully and felt believed and helped. 
Both cases have been managed by specialist units 
experienced in sexual assault work and understand 
the pressures Gina is under from family members 
wanting her to drop the charges. 

The Witness Assistance Service and lawyers within 
the Director of Prosecutions have on various 
occasions supported Gina to walk through the court 
room, see where George would have to sit, where 
the jury would sit, and gone through with her, in 
person, questions they would ask her, and defence 
would ask her.  

All parties have met with Gina on multiple occasions 
to repeat this with her. On all three occasions, 
Gina has chosen not to proceed with the charges, 
citing her concerns at speaking of her experiences 
to a court. This decision has been respected by all 
involved and Gina has been assured of the ongoing 
support of the system, and that she can come back 
at any time.

Gina continues to report George’s multiple breaches 
of restraining order and bail conditions; which police 
continue to respond to. NPY Women’s Council have 
provided summary prosecutions with the history of 
Gina’s experience as documented on NPYWC files. 
Summary prosecutions treat every breach of bail as 
a serious matter with implications not only on Gina’s 
safety but also her wellbeing.

Gina continues to speak out against marital rape 
and insists to those listening that there are, “good 
people” out there who will listen and help. George 
has since been convicted on multiple counts of 
breach restraining order and breach of bail.’ 

(NPY Women’s Council, submission no 129)

Case studies
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Multidisciplinary teams and collaborative, joined-up 
service delivery are effective strategies within the justice 
system. These can involve:

•  intensive, integrated and seamless wrap-around 
approaches; and

•  health-justice partnerships, and other joined-up 
collaborations including culturally safe models 
delivered by community-controlled organisations.

Successful collaboration requires a more whole-of-
government, consistent approach to funding access to 
justice initiatives, and overcoming existing silos. Support 
services also need to be readily available for such 
approaches to succeed.  

Non-legal professionals and communities working in 
partnership with legal and justice sector staff play an 
essential bridge-building role between marginalised clients 
and the justice system, by breaking down trust barriers 
and facilitating assistance. These include:

• interpreters;

• Aboriginal liaison officers;

• cultural and community liaison officers; 

• youth engagement officers;

• disability advocates; and

• communications intermediaries.

 CULTURAL LIAISON OFFICERS 

•  WEstjustice’s Iranian community worker brought 
in 110 Iranian clients in her first 18 months. 
Employing community workers has ‘allowed it to 
build strong referral pathways, trust within newly 
arrived communities and organisational cultural 
competency’ (WEstjustice, submission no 123).

•  Kingsford Legal Centre’s Aboriginal Access Worker 
helped it to double its proportion of Aboriginal 
clients over 10 years (Kingsford Legal Centre, 
submission no 93).

 JOINED-UP SERVICES

•  Joining-up services, legal and non-legal, ensure 
that a client’s multiple needs can be addressed 
comprehensively and seamlessly in a manner which 
better reflects clients’ individual circumstances, 
instead of addressing each individual need through 
‘siloed’ responses (Pleasence et al, 2014).

•  Clients who present to health services come with 
a broader range of legal problems than those 
presenting to the legal service. The co-location of 
staff creates opportunities for relationship building 
and trust, which leads to the ‘demystification’ of 
lawyers amongst community workers and clients 
(Noone and Digney, 2010). 

•  A recent evaluation of the Health-Justice 
Partnership between ARC Justice Ltd and Bendigo 
Community Health Services found that it was 
reaching clients who would not otherwise have 
sought legal help. The role of their trusted health 
professional in facilitating that reach was critical. 
Clients’ confidence, knowledge of rights and 
responsibilities and options had increased, and 
their stress and anxiety had reduced. The capacity 
of health professionals to respond to legal issues 
with confidence had also increased (Curran, 2016).  

Joined-up, bridge-building 

solutions are worth pursuing.

Overarching themes

Examples
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•  ‘In the second year of the Gateway Health Health-
Justice Partnership, more than double the clients 
were seen compared to the previous year, most 
of whom had never seen a lawyer before’ (Hume-
Riverina Community Legal Service, submission  
no 122).

•  For people who have been trafficked or exploited, 
joined-up services address the underlying factors 
that make them vulnerable to exploitation in the 
first place, enabling them to avoid re-victimisation 
(Pleasence et al, 2014; WEstjustice, 2017). 

•  Elder abuse interventions may be best led by other 
sectors and supported by legal assistance services. 
This is because elder abuse is a ‘life problem’ 
that encompasses health, social and legal issues 
(Coumarelos et al, 2015; Lewis, 2016).

•  ‘There is a key opportunity here to expand the 
capability of professionals through collaborative 
working approaches. Already, health-justice 
partnerships have a focus on lawyers helping 
health professionals identify and respond 
appropriately to the legal needs of their patients. 
Ideally, working in partnership would enable this 
transfer of knowledge to become two-directional, 
so that lawyers also learn how to identify and 
respond better to the health (for instance, mental 
health or drug and alcohol-affected) needs of their 
clients’ (Health-Justice Australia, submission  
no 50).  

Key recommendations
Governments should resource legal assistance 
services to employ non-legal liaison officers, such 
as Aboriginal and Torres Strait Islander, cultural, 
disability or youth liaison officers, to reach and 
build trust with specific groups who are unlikely 
to seek help (Rec 2.6).

Governments should support multi-disciplinary 
collaborations which address legal and non-legal 
needs, including health-justice partnerships and 
culturally-safe holistic models (Rec 2.14).

Legal assistance peak bodies and Health Justice 
Australia should, supported by the Law Council, 
pursue sector-to-sector partnerships which 
facilitate the expansion of multi-disciplinary 
collaborations (Rec 2.15). 

Where required, courts and tribunals should be 
resourced to employ cultural liaison officers  
(Rec 4.9).

Communications intermediary schemes should be 
expanded across Australian jurisdictions (Rec 4.4).

Governments should implement a National 
Justice Interpreter Scheme (Rec 5.3).

The role of disability support workers and 
advocates should be expanded to assist people 
with disability who require their assistance in 
their engagement with the justice system  
(Rec 5.4).

Examples - Joined-up, bridge-building 
solutions



Redfern Legal Centre Health Justice 
Partnership: 

‘A 28-year-old mother presented at hospital at 20 
weeks gestation in pregnancy. She was referred 
to a social worker due to psychosocial issues, and 
because all her other children had been removed at 
birth and were in the care of Family and Community 
Services (FACS). She also had ongoing drug use, 
mental health issues, and was a victim of domestic 
violence perpetrated by the father of the unborn 
child. The client was absolutely terrified of working 
with FACS. The health worker referred her to our 
solicitor … She was provided with advice about the 
way FACS worked, her rights, and their processes. 
She engaged with FACS in the pregnancy for the 
first time and entered into residential rehabilitation. 
She continued to see the solicitor to get advice on 
FACS directives and a case plan. She was discharged 
with the care of her baby into a long term residential 
rehabilitation service. Our solicitor also helped her 
to get an intervention order … She currently still 
has her baby in her care. The baby is thriving and 
meeting all her developmental milestones.’

(Redfern Legal Centre Health Justice Partnership nurse)  

Independent Mental Health Advocacy 
service (IMHA): 

‘This is a joined-up multidisciplinary model that 
utilises a team of disability advocates and other 
support workers, to complement the legal work 
undertaken by Victoria Legal Aid. The service 
works with consumers, support people, mental 
health services and the mental health system to 
embed supported decision making and recovery-
orientated service delivery. Advocates engage in 
representational (or instructed) advocacy, and by 
taking their instructions from consumers, ensure 
that people are supported to exercise their 
rights, speak for themselves and have someone 
‘on their side’ who can represent their views, 
preferences and concerns to service providers 
and other relevant stakeholders.’ 

(Victoria Legal Aid, submission no 18)

Case studies
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Joined-up services help family violence 
victim to safety and security: 

‘Kim came to court with a family law problem. 
She had an interim family court order in place. 
This meant that she could remain in the former 
matrimonial home with their children, while her 
husband was to pay costs associated with the 
house.

She had separated from her husband because of 
family violence. A family violence intervention 
order issued in the state-based Magistrates’ Court 
also meant that he was not allowed near the 
family home.

Her husband hadn’t made any payments, so a 
utility company was set to cut off services and the 
bank had also threatened to sell the home. Kim 
sought help from Family Advocacy and Support 
Services (FASS).

The FASS duty lawyer helped Kim to apply to the 
court to enforce the interim family court order. 
However, this application to the court would take 
some weeks to be considered.

Kim was also able to speak with the specialist family 
violence support worker, now present at the court. 
The support worker spoke with the utility company 
on her behalf, so she didn’t have to worry about 
services being cut off and arranged an extension on 
the mortgage repayments. 

The support worker also outlined other support 
options available to Kim, as well as ways of  
keeping safe.

Kim said that she now feels so much better because 
she is no longer living in fear that she and the 
children will be forced out of their home. 

She said that getting this immediate support at the 
court took the edge off her concerns. She feels that 
she will no longer have to struggle on her own. Kim 
would not have known about these supports had she 
not been referred to FASS.’ 

(Victoria Legal Aid, submission no 18)

Bridge-building police roles:  
 
‘It didn’t seem like my kind of thing, the idea of 
lawyers and courts sounded messy, and I even 
thought might make things worse. But the services 
[the HIV-AIDS Legal Service] offered were lifesaving. 
They linked me up with a ‘GLO’ police officer – a gay 
and lesbian liaison officer, who was really supportive 
and understanding. 

They helped me to file an accurate police report 
and they contacted the tenancy management and 
explained my situation. With an Apprehended 
Violence Order in place, after this I started to get my 
life back.’ 

(Community Legal Centres NSW, submission no 106)

The Justice Project 53



54 The Justice Project

In appropriate cases, therapeutic, problem-solving and 
diversionary responses can help to address individuals’ 
underlying needs, promote behavioural change and 
increase the likelihood of better long-term outcomes – for 
accused persons, victims of crimes and their families.

However, there is a ‘postcode justice’ aspect to these 
models – they are less available in RRR areas, and in some 
jurisdictions. For example, RRR Australians often miss out 
on the benefits of specialist court models which utilise 
therapeutic, problem-solving approaches, and lack the 
programs and services which underpin these approaches 
more generally.  

Understanding the prevalence and impact of trauma 
amongst many people experiencing disadvantage is 
also increasingly important in informing therapeutic, 
rehabilitative approaches. Trauma-informed practice 
should be adopted more widely across the justice system, 
recognising that many people with complex needs have 
experienced trauma.  

 PROBLEM-SOLVING, DIVERSIONARY            
 APPROACHES TO JUSTICE

•  Drug courts: These offer an alternative to 
imprisonment for certain offenders by diverting 
them into programs that address the underlying 
issues that have led to criminal behaviour, such as 
drug addiction, homelessness and unemployment. 
Evaluations by the Bureau of Crime Statistics and 
Research, the Australian Institute of Criminology 
and KPMG indicate that drug courts in NSW 
and Victoria have been successful in more 
appropriately addressing issues underlying criminal 
behaviour, accessing more ‘just’ outcomes and 
diverting people away from imprisonment. For 
example, an evaluation of the Drug Court of 
Victoria found drug court participants had a 31 per 
cent lower rate of reoffending within the first 12 
months compared to similar offenders who did not 
participate in the program (KPMG, 2014).

•  Start Court: This is a specialist Magistrates Court 
that deals with offenders who have a mental 
health condition. It is part of the Mental Health 
Court Diversion and Support Program in Perth, 
which offers a tailored response, including judicial 
supervision and holistic support, for individuals 
whose offending is linked to a mental health 
condition. To reduce recidivism and improve the 
participant’s mental health and overall wellbeing, 
the court provides participants with three to six 
months of intensive, wrap-around support from a 
dedicated caseworker and support team.
Between March 2013 and September 2015, 
92 per cent of participants were assessed as 
demonstrating clinical improvement; 80 per cent 
of participants who completed the Start Court 
program either ceased offending or committed less 
serious offences after engaging with the program; 
and 58 per cent of participants were assessed 
as posing a lower risk of violence after engaging 
with the program (Mental Health Commission of 
Western Australia, 2015).

•  Neighbourhood Justice Centre (NJC): This 
is an effective community court in the City of 
Yarra in Melbourne. It provides locally-devised 
and integrated solutions to resolving disputes 
by addressing both the legal disputes and the 
underlying non-legal problems. The NJC offers 
a wide range of support services and community 
initiatives, including mental health support, drug 
and alcohol counselling, financial counselling, 
employment and training support, victim’s 
assistance and mediation. A 2010 evaluation found 
that the NJC reduced recidivism rates from 41 per 
cent to 34 per cent and offenders who participated 
in the NJC were 14 per cent less likely to re-offend 
compared to other courts (Neighbourhood Justice 
Centre, 2014). A 2015 evaluation also found that 
the NJC had achieved significant improvements 
with respect to community order compliance and 
recidivism (Australian Institute of Criminology, 
2015). 

Therapeutic, diversionary, trauma-informed 

and rehabilitative approaches are worth pursuing. 

Overarching themes

Examples
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•  MERIT program: The Magistrates Early Referral 
Into Treatment (MERIT) program is a voluntary, 
bail-based diversion program in Queensland and 
NSW for adult defendants with a drug or alcohol 
problem. MERIT offers a range of drug and 
alcohol treatments, including counselling, family 
therapy, methadone and other pharmacotherapies, 
case management, social security support and 
residential rehabilitation. Independent evaluations 
demonstrate that MERIT has resulted in positive 
outcomes for participants, including a reduction 
in recidivism, improved health outcomes, notably 
reductions in reported drug use and psychological 
distress, and more appropriate sentences (Howard 
and Martire, 2012; Criminal Justice Interventions, 
2016).

•  Diversion: In 2017, Deloitte conducted a 
cost-benefit analysis of a range of potential 
intervention methods that could be implemented 
in the Northern Territory youth justice system. It 
concluded that ‘the available evidence strongly 
supports reforms to increase the use of diversion 
and bail accommodation’, finding that the total 
net benefits of bail accommodation between 2017 
and 2027 are estimated to be $183.3 million. It 
emphasised that conservative parameters had been 
used in reaching these findings (Deloitte, 2017).

•  Custody, as opposed to diversion or community-
based sentences, is linked to a higher rate of 
reoffending. For example, in 2015:

•  66.2 per cent of NSW children who received a 
custodial sentence reoffended within 12 months 
of their release, compared to 44.7 per cent of 
children who received a sentence other than 
prison (BOSCAR, 2017).

•  41 per cent of NSW adults exiting prison 
reoffended within the next 12 months, 
compared to 20.4 per cent of convicted adults 
who received a penalty other than prison 
(BOSCAR, 2017).

•  In 2017, the NSW Bureau of Crime and 
Statistics found an 11-31 per cent reduction 
in the odds of reoffending for an offender 
who received an Intensive Corrections Order, 
compared with an offender who received a 
prison sentence of up to 24 months (BOSCAR, 
2017).

 TRAUMA-INFORMED RESPONSES 

•  Among women in correctional centres/forensic 
hospitals, it is estimated that 90 per cent have 
experienced trauma of some kind. The majority 
of prisoners have been impacted by trauma and it 
is in understanding the impact of this trauma that 
pathways to deal with that impact can be mapped 
out (Knowmore, submission no 102).

•  A Victorian study showed that 92 per cent of Koori 
women in prison had a lifetime diagnosis of mental 
illness and nearly half were suffering from post-
traumatic stress disorder (Ogloff et al, 2013).

•  ‘A therapeutic approach to youth justice detention 
recognises the need to bring about behavioural 
change by facilitating and promoting personal 
development of young people in detention’ 
(Tasmanian Commissioner for Children and Young 
People, submission no 84).  

•  Trafficked victims with post-traumatic stress 
disorder have difficulties when engaging with the 
criminal justice process, including little trust, 
memory gaps and a fear of reprisal from their 
captors. The challenges in addressing these 
complex mental health needs can place the victim’s 
needs in direct conflict with the justice system’s 
need to investigate, prosecute and convict, 
especially where more harm may be caused (United 
Nations Association of Australia, 2017).

Examples - Theraputic, diversionary, rehabilitative models



Court Integrated Services Program ‘CISP’ 
participant breaks cycle of crime: 

‘A 32-year-old male on remand was assessed, at 
his request, for CISP. The person had a very long 
history of offending and had served a number of jail 
and Community Corrections sentences. 

At the time of his assessment he was facing two 
separate sets of charges involving burglary and 
theft, and was in breach of a suspended sentence. 
The most likely outcome for a defendant with this 
history would be a further jail sentence.  

During the assessment, the CISP case manager 
noted that the person showed indications of 
an Acquired Brain Injury (ABI) as well as other 
psychological issues and he was referred for further 
assessment. The defendant had been attending 
Turning Point, attended all appointments with 

Key recommendations
Expand specialist Aboriginal and Torres Strait Islander sentencing courts (Rec 4.8).

Support the development and implementation of therapeutic jurisprudence and problem-solving approaches 
to judging for appropriate matters in both specialist and mainstream courts (Rec 4.13).

Given that problem-solving courts and therapeutic jurisprudence-based judging are only effective if 
underpinned by alternative, non-custodial sentencing options and diversionary programs, ensure that there 
is legislative support for such sentencing options, and invest in accessible, disability-responsive, culturally 
competent support services and diversionary programs, especially in RRR areas (Recs 4.14, 5.4).

Adopt trauma-informed and rehabilitative approaches in prisons and places of detention (Rec 6.2).

CISP, found housing, maintained pharmacotherapy, 
was abstinent from drug use, participated in a 
Personal Support Program through Centrelink, and 
maintained psychological counselling.  

The magistrate imposed a further suspended 
sentence. It was deemed by the magistrate that 
it would be counter-productive to impose an 
immediate custodial sentence given the progress 
made by the offender and his prospects for long-
term rehabilitation.  

At the conclusion of the proceedings, the offender 
asked to address the court. He thanked the 
magistrate and his CISP for the opportunity and 
indicated that he was planning to attend TAFE to 
study social work.’ 

(Victorian Department of Justice, 2010) 
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Drug Court participant turns life around:

‘The participant reported previously being a regular 
marijuana smoker and occasional methamphetamine 
user living in a poor environment with an abusive 
partner.

 Through the Drug Treatment Order (DTO), the 
participant accessed drug and alcohol counselling, 
medical support, clinical advisory, medication, 
housing and education services. 

Since beginning the DTO, the participant has 
stopped smoking marijuana and using ice and seen 
improvements in their overall health. They report 
improved relationships with their family and children 
and credit the DCV with helping them find a new 
home, away from their abusive partner and with 
adequate space for their family. The participant 
also reports improved self-esteem and confidence, 
stating: “my whole life has changed, my kids are 
happier, and I see my family more often ... I now 
have enough confidence to go back to school and 
study at university.”’ 

(KPMG, 2014)

MERIT program participant addresses drug 
addiction: 

‘AW had become homeless after losing his full-
time job because of a heroin addiction. He was 
facing charges for larceny for property worth 
approximately $30,000. He had made a number 
of previous attempts to access the [NSW] MERIT 
program without success. He was sentenced to ten 
months imprisonment with a non-parole period of 
four months. The matter went to the District Court 
on appeal. 

While on bail for the larceny offence AW was 
apprehended and charged with goods in custody. 
HPLS [Homeless Person’ Legal Service, PIAC] liaised 
with MERIT and this time AW was assessed as 
suitable. He committed to completing the MERIT 
program and received a glowing report at the 
conclusion of the treatment. 

The importance of ongoing mentoring to 
help young people beyond detention: 

‘Get a mentor and get the mentor to have a talk 
with them and see what goes from there … I need 
that support from [my mentor] as much as I can, 
yeah. Yeah, they tell me some good things, they 
helped me out. Like in my attendance I stopped 
coming for a while and they kept on talking to 
me and I got back on, and I need to commit my 
attendance for a while, so they can help me out 
with what I want … they just kept on telling me 
and telling me, got it through my head, ‘got to 
stick at it’ to get what I want, like my licence and 
stuff like that. I went to the licensing centre, and 
I passed it, yeah.’ 

(19-year-old male case study provided by the 
Commissioner for Children and Young People 
Western Australia, submission no 37)
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As a consequence, the presiding judge placed him 
on a suspended sentence for the larceny offence. 
With respect to the goods in custody charges, 
the client received a positive pre-sentence report 
because of his participation in the MERIT program 
and was ordered to complete a period of community 
service and pay a fine. 

Without the MERIT program AW would have 
received custodial sentences for both offences. He 
would not have received treatment for his heroin 
addiction and his downward spiral into chronic 
homelessness would likely have continued on his 
release from custody. Access to the MERIT program 
meant that he was able to address his drug addiction 
and face a future where he could realistically seek 
employment and rebuild ties with his children.’ 

(Schetzer, 2013)
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Giving choices to individuals is important – treating people 
with respect and dignity and empowering and supporting 
their choices.  

Community-driven and owned projects, which are tailored 
to local circumstances and priorities, are more likely to 
have longer term engagement and success. This requires 
meaningful consultation and co-design of projects (as well 
as legal and policy responses), rather than ready-made 
solutions.  

Approaches which build upon the existing strength and 
resilience that exists within communities and individuals 
were strongly supported by Justice Project stakeholders 
in a range of contexts – from peer-to-peer education 
and empowerment strategies amongst recent arrival and 
older communities, to healing and resilience programs 
for Aboriginal and Torres Strait Islander women. These 
approaches take time and flexibility, including to build 
networks, co-design solutions, establish programs and to 
respond to areas of emerging need.   

•  The University of Melbourne’s Disability Justice 
Support Program involved co-locating disability 
support workers within several legal assistance 
services. An evaluation found that the co-location 
of disability support workers with community legal 
services ‘appears to reduce the need for unfitness 
to plead determinations by assisting accused 
persons to participate in proceedings and exercise 
their legal capacity’ (McSherry et al, 2017).

•  The Older People’s Peer Education Scheme is an 
innovative approach to the early detection and 
prevention of elder abuse. Its peer educators 
learn about elder abuse and older people’s rights, 
and through their social connections, energy and 
enthusiasm spread the word to others in their 
networks. They are provided with IPads loaded 
with Elder Human Rights toolkits and given 
ongoing training to carry out their role (Northern 
Suburbs Community Legal Centre, submission no 
33). 

•  WEstjustice’s Train the Trainer Program delivered 
a nine-day training program in employment laws 
and services to six community leaders from newly 
arrived and refugee communities in Melbourne’s 
western suburbs. Community leaders were 
supported to develop a community education 
presentation, which they delivered to their 
communities in a culturally appropriate way. These 
leaders have brought people into appointments 
and supported them throughout. In over two years, 
the project has received or obtained orders for 
over $250,000 in unpaid wages and entitlements, 
and compensation for unfair treatment. The 
involvement of the community leaders has been 
vital as many recent arrivals would not pursue 
claims without their support (WEstjustice, 
consultation). 

•  Education and consultation in communities is 
critical to identifying suspected cases of forced 
marriage, overcoming gendered stereotypes that 
contribute to its incidence and providing safe exit 
strategies for those whom it affects (Simmons and 
Burn, 2014). 

Overarching themes

People-driven, community-driven, strength-based 

approaches are worth pursuing.

Examples

Key recommendations
Expand the role of disability advocates to support 
people with disability in their engagement with the 
justice system (Rec 5.4). 

Support healing, resilience and strength-based 
programs for Aboriginal and Torres Strait islander 
peoples (Rec 5.1).

Build systemic supports for flexible, tailored 
and place-based solutions which build on local 
community strengths (Rec 7.1).

Law and policy development processes should 
include meaningful engagement with affected 
communities and recognise representative bodies’ 
role in advocating for reform (Rec 7.4).



Local solutions produce strong outcomes: 

‘Bourke was ranked first in NSW for offences 
relating to driving whilst disqualified/ suspended 
and motor vehicle theft for young people. In 
response, the Maranguka Justice Reinvestment 
Project implemented the Driver Licensing Program. 
A person either volunteers or is referred by the 
police or the courts to take part in the program. The 
program provides case management of participants’ 
needs, eg drugs/alcohol or homelessness. It grants 
participants the opportunity to obtain a Certificate 
1 in Automotive Mechanics. It provides a driver 
licensing and education program including access 
to registered cars, driver mentors, and associated 
costs. The program also facilitates the removal of 
barriers to obtaining identity documents. 

Supporting Aboriginal women’s resilience: 

‘The Dilly Bag Program, is an intensive cultural 
strengthening program targeting Aboriginal and 
Torres Strait Islander women. The program assists 
Aboriginal women with recovery from trauma they 
may have experienced in their lives. Dilly Bag builds 
on cultural strength and experiences to explore ways 
to increase self-esteem and enhance emotional, 
physical and spiritual well-being, which strengthens 
the ability of Aboriginal women to reduce their 
vulnerability to family violence. It is a residential 
program in a community setting that highlights 
the important roles Aboriginal women play in their 
community as leaders and nurturers … Dilly Bag 
was developed in response to an identified gap 
in therapeutic programs that provide culturally-
based healing for Aboriginal women where the 
program has been developed and delivered for 
and by Aboriginal women. An external evaluation 
of the program determined that it has significant 
beneficial impacts, including increased self-esteem 
and well-being, strengthened relationships and 
networks, increased knowledge and understanding 
of family violence and the supports available, and 
significant changes to participants’ lifestyles such as 
living arrangements, matters relating to custody of 
children and personal care.’ 

(NFVPLS, submission no 105)

The value of two-way learning: 

‘In one community NAAJA facilitators had a 
lengthy discussion with a senior leader about 
the local history of the community and ongoing 
issues. During this discussion the community 
leader recalled an incident in which he was 
wrongly arrested and taken to the police station. 
At the police station he was asked to do an 
interview and was released without charge 
soon afterwards. This story led to a discussion 
about police interviews, evidence and the right 
to silence.  At the end of the conversation the 
community leader said words to the effect of 
‘this is really important information. Our young 
people really need to know this. I’m going to 
young man’s ceremony this afternoon, and when 
I go there I’m going to tell all the young men 
about this.

The learning that was to occur for the young 
men of that community accorded well with 
principles of Aboriginal learning; the information 
was coming from an appropriate elder, it was 
being delivered in the local language, it was 
being delivered in a manner that was designed to 
build up and protect the community, and it was 
delivered in the context of a genuine learning 
environment.’ 

(NAAJA, 2011)

Since the program commenced, 121 licences 
have been obtained by community members 
with a wide variety of benefits to participants 
including employment opportunities and increased 
engagement in tertiary education. Other benefits 
included increased independence, facilitating care 
for children and elderly, and travelling to Dubbo 
for specialist appointments. Economic and social 
benefits include a reduction of costs regarding police 
resourcing, charging and handling, transport and 
custody; improved community-police relations; 
addressing indirect financial and social costs of 
not having a drivers licence on families; reducing 
costs of incarceration and secondary impacts; and 
engaging youth.’ 

(Just Reinvest NSW, submission no 120)
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New laws and policies which affect marginalised groups 
have repeatedly driven up legal needs, demands and 
pressures across the justice system with insufficient 
forethought to their downstream impacts. This means that 
people can be left in complex, stressful situations without 
access to help.  

Mechanisms are needed which curb this effect and foster 
a more whole-of-government appreciation of these links.  

Justice Impact Tests should be considered, such as 
those employed in the United Kingdom. This requires 
policymakers to plan for the impact of government 
policy and legislative proposals on the justice system 
early in the policy development process. It includes an 
‘agency accountability’ principle, in which departments 
introducing new laws and policies must meet any 
additional costs flowing to the justice system. However, its 
effectiveness will rely on sufficient resourcing, oversight 
and evaluation mechanisms.  

At the same time, a stronger understanding of the social 
impacts of new laws and policies upon different groups of 
people is also needed.   

•  The NDIS has increased demand for legal 
assistance services, particularly in relation to 
eligibility disputes and review processes. However, 
there remains an ongoing failure to account for 
this additional legal need and allocate funding 
accordingly, including sufficient funding for legal 
representation for those applying for review of 
decisions made by the National Disability Insurance 
Agency. The provision of insufficient resources to 
provide free legal representation for NDIS reviews 
has flow-on consequences to other sectors of the 
justice system, notably the Administrative Appeals 
Tribunal (AAT) and the Federal Court. The number 
of appeals to the AAT against NDIS decisions rose 
from 46 in 2015-16 to 186 in 2016-17 – which 
is more than a fourfold increase. The increased 
appeal workload has placed additional pressure 
on an already overloaded system (AAT, 2017; 
Productivity Commission, 2014; Queensland 
Advocacy Incorporated, 2012).

•  Centrelink’s ‘Robodebt’ online compliance system 
placed extraordinary pressure on CLCs and 
Legal Aid Commissions, noting that only small 
proportions were funded to deal with Centrelink 
debt cases.  Some centres experienced a three-fold 
increase in demand. (ACOSS, 2017).

•  Following the Victorian Government’s 2010 
commitment to an additional 1,700 police officers 
by 2014, Victoria Police 2011-12 crime statistics 
showed a 10.3 per cent increase in recorded 
violent crime, and 6.8 per cent in recorded crime 
overall. This increased the number of offenders 
proceeded against by police in Victoria in the three 
years to 2013, and significantly increased demand 
for legal aid services (Noone in Flynn and Hodgson 
(eds), 2017).  

Overarching themes

A better appreciation of the relationship between 

law/policymaking and legal need is required.  

Examples 

Key recommendations
Justice Impact Tests should be introduced to 
facilitate the smoother development of laws and 
policies which have downstream impacts on the 
justice system (Rec 7.3).

Law and policy development processes should 
be adopted which ensure that the social impact 
of laws and policies upon diverse populations is 
better understood, measured and evaluated  
(Rec 7.4).
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•  The Victorian Government’s community safety 
policies, including increased frontline policing, 
have been a key driver of the rising summary crime 
system workload in Victoria (McDonald  
et al, 2017). 

•  ‘Over the past three years, owing in part to the 
increased national recognition of elder abuse, 
there has been a 64 per cent increase in calls to 
the Seniors Rights Victoria helpline and a 48 per 
cent increase in the number of advices provided. 
Despite the increase, [its] funding levels … have 
remained static … Without increased investment in 
access to justice, older people are under threat of 
losing their right to be free from abuse as they age’ 
(Seniors Rights Victoria, submission no 44). 

•  Policies aimed at eliminating family violence and 
better protecting children have led to a 45 per 
cent increase in substantiations of child abuse and 
neglect nationally since 1997-1998. In Victoria, 
there has been an 82 per cent increase in family 
violence incidents reported to police between 
1999-2000 and 2009-2010; a 341 per cent 
increase in the number of children identified as 
‘affected by family matters’ in court data in the 
same period; and an 89 per cent increase in the 
number of family violence intervention orders that 
have been finalised in the Victorian magistrates’ 
courts over 10 years. For Victoria Legal Aid, this 
translated into an 11.5 per cent increase in family 
law grants of aid in 2011-12, a 20 per cent in child 
protection substantiations and a 43.3 per cent 
increase in the reporting of family violence-related 
assaults (Noone in Flynn and Hodgson (eds), 
2017).

•  In 2016, 40 per cent of new cases opened each 
year by Victorian CLCs were now family violence 
cases, an increase of 490 per cent in the last ten 
years (Federation of Community Legal Centres, 
2016). 

•  ‘While taking steps to broaden the definition 
of family violence is helpful in providing better 
protections for people, this ‘is of little comfort 
when the courts are struggling to deal with the 
workload and their capacity to provide timely and 
well-informed outcomes is compromised by a lack 
of resources’ (The Hon Diana Bryant, 2015). 

•  Following the expansion of character test visa 
cancelation powers in 2014, the number of people 
in detention due to visa cancellation increased 
from 115 in October 2013, to 591 by December 
2016.  Following these changes, Legal Aid NSW 
recorded close to a doubling of advice and minor 
assistance in this area, predominantly dealing with 
clients who were in custody or immigration, as well 
as more requests for representation in the AAT 
or Federal Court (AHRC, 2017; Legal Aid NSW, 
2016). 

•  In 2016-2017, the Federal Circuit Court’s general 
federal law ‘filing workload increased by 12 per 
cent, most noticeably in migration law, which saw 
an increase in applications of 40 per cent’. The 
Court attributed more than half of this increase 
to the asylum seeker ‘legacy caseload’ following 
policy changes placing sudden deadlines on their 
visa applications (Federal Circuit Court, 2017). 

•  ‘You need the economic focus in the Justice 
Impact Test – but you also need the social focus of 
these changes, the analysis of this before policies 
and laws are being passed. You need to apply all 
the lenses (Law Institute of Victoria and Victoria 
Bar, consultation). 

Examples - The relationship between law/policymaking and legal need
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 Governments are requiring, but not resourcing, an 
evidence base regarding access to justice delivery. There 
are real constraints on over-stretched services’ ability to 
evaluate their work without resourcing and frameworks to 
do so.  

 Funding frontline services, without up-to-date and 
rigorous information on what is most effective, 
undermines their ability to deliver justice well. Unlike 
other sectors, the legal sector lacks an adequate evidence 
base, or evaluative framework.

 There needs to be ongoing assessment of people’s legal 
needs and their pathways when confronted with legal 
problems, to underpin evidence-based planning of legal 
service delivery. This should include:

•  periodic conduct of a national representative 
legal-needs survey to obtain a picture of the legal 
needs of the general community – noting that the 
Legal Australia-Wide (LAW) Survey data is almost 
a decade old. A representative survey is necessary 
for findings to be generalised to the general 
population; and

•  more targeted studies exploring the legal needs of 
groups experiencing disadvantage.  

  
Governments, the profession and services must make 
a serious commitment to learn ‘what works’ - cost 
effectively, for whom and in what circumstances - to 
address the community’s legal needs. This can be 
achieved through a consistent evaluation framework and 
tools, and a consultative network. 

 All levels of government should lead a coordinated, long 
term effort to improve justice sector data consistency 
and reliability to ensure that it is useful, streamlined and 
readily accessible for planning and monitoring. 

Further analysis and data collection models are needed 
which illustrate the longer-term economic, social and 
health value of funding access to justice, as well as the 
costs when people’s needs are unmet.

•  ‘Law, in many respects, is still ‘eminence-based’, 
relying on the opinions of authority-figures, 
not ‘evidence-based’, relying on robust and 
thorough research evidence. There is too often a 
gulf between academic research and the reality 
of lawmaking and legal practice’ (University of 
Newcastle).

•  ‘Unlike disciplines such as health and medicine, 
the legal sector (in Australia and elsewhere) does 
not possess an adequate evidence base to know 
what strategies and interventions ‘work’ to address 
the identified legal needs of the community most 
effectively, and cost-effectively. At present, also, 
the sector lacks both an appropriate ‘baseline’ 
upon which to continuously learn as situations 
change, and in general lacks an evaluative 
framework and infrastructure to most efficiently 
learn from and improve legal services.  

The result is that we cannot truly be sure that our 
current investments and approaches to meeting 
the legal needs of the community are the most 
effective or cost-effective way of achieving a 
positive outcome, or if they are, for whom they 
are working and in what circumstances’ (Law and 
Justice Foundation of NSW, submission no 116). 

•  The LAW Survey, which was conducted in 
2008 and published in 2012, remains the most 
comprehensive and recent survey of legal needs 
in Australia. However, ‘many key factors and 
circumstances and legal need and access to 
justice – such as demographics and technology 
– have changed significantly since the fieldwork 
for the survey was conducted’ (Law and Justice 
Foundation of NSW, submission no 116). 

Overarching themes

Investing in the evidence 

base is essential. 

Examples  
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•  The quantitative research into the legal needs 
of people experiencing homelessness, including 
specific subgroups such as older women or LGBTI+ 
people, in Australia is somewhat limited (McNair 
et al, 2017; Bletsas and Oakley, 2013). Likewise, 
there are significant data gaps with respect to the 
prevalence of disability in Australia and the legal 
needs and experiences of people with disability. 
This is especially the case for Aboriginal and Torres 
Strait Islander people with disability, and with 
respect to particular impairments such as Acquired 
Brain Injury and Fetal Alcohol Spectrum Disorder 
(First Peoples Disability Network Australia, 2016; 
Fitzpatrick et al, 2015; Northern Territory Royal 
Commission, 2017).

•  There is a lack of nationally consistent data 
regarding Aboriginal and Torres Strait Islander 
people who interact with the justice system which 
‘significantly hampers efforts at legal reform, 
since it is difficult to evaluate the effectiveness of 
different policies and compare different possible 
solutions’ (National Congress of Australia’s First 
Peoples, submission no 97).

•  Academic, quantitative and qualitative research 
related to knowledge and awareness of the 
Australian justice system in multicultural 
communities is needed to address ‘severe gaps 
in the information and evidence bases … a wide 
range of policy areas lack the multicultural 
perspective because of this’ (Victorian Multicultural 
Commission, submission no 104).   

Key recommendations
Governments must lead a coordinated and 
sustained effort to improve data collection 
about the justice system and to fill critical 
knowledge gaps (Rec 7.8).

Resource research into the suitability of 
various ADR models for different groups of 
people experiencing disadvantage (Rec 3.1).

Build the evidence base regarding the 
effectiveness of online courts, tribunals and 
dispute resolution forums in Australia in 
assisting people experiencing disadvantage 
(Rec 4.12).

Examples - Investing in the evidence base 
is essential
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There is too much handballing between jurisdictions on 
these issues, and continual funding cuts and alterations. 
This results in constant churn, uncertainty and creates 
inefficiency in service delivery.   

Joint leadership and partnerships are needed – across 
governments, sectors and the community, based on:

•  understanding access to justice as an essential 
ingredient in overcoming disadvantage; 

•  understanding that unresolved legal problems have 
flow-on effects including poor health and social 
outcomes, as well as broader taxpayer costs; and

• evidence-based law and policymaking.

Action on unimplemented recommendations are 
desperately needed. The Productivity Commission’s 
unimplemented recommendations on addressing civil legal 
assistance form part of a long train of unimplemented 
recommendations in this area.  

While the philanthropic and pro bono sectors can and do 
play an important role, nothing will replace the need for 
governments to underwrite access to justice. Access to 
justice is intertwined with the rule of law, and as such, 
underpins democratic society and social cohesiveness. 
This is why it remains the core responsibility of 
governments.

•  ‘The Productivity Commission’s Access to Justice 
report tabled in September 2015 consisted of 
968 pages and 24 recommendations … The 
government’s ‘response’ was only seven pages 
long.  In effect the PC’s seminal report has fallen 
on deaf ears’ (Curran, 2016).  

•  In 2015, Amnesty International and Clayton 
Utz collaborated on a report looking at the 
extent to which the recommendations of Royal 
Commission into Aboriginal Deaths in Custody 
have been implemented by state, territory and 
federal governments. The report found that 
the bulk of the 339 recommendations remain 
unimplemented or only partially implemented. The 
25th anniversary of the Royal Commission occurred 
in 2016, and the imprisonment rate has risen 
drastically in that time, along with approximately 
340 deaths in custody in that period. The 
ALRC’s 2018 recommendations reflect, and 
occasionally replicate, the Royal Commission’s 
recommendations made in 1991 (Amnesty 
International and Clayton Utz, 2015; Change the 
Record, 2016; ALRC, 2018). 

•  ‘For the last nine years I have been in this job, 
Banksia Hill [Juvenile Detention Centre] has 
lurched from crisis to partial recovery and then 
back into crisis … There are some common 
features to all these cycles … every time, progress 
has begun, only for mismanagement and chaos 
to descend once more. This begs the important 
question: can Banksia Hill maintain the momentum 
this time around? As events across this country 
have confirmed, managing young people in 
detention is not easy. But in my view, we have seen 
too many attempts to reinvent the wheel, and too 
little focus on delivering services and meeting the 
basics’ (Western Australian Inspector of Custodial 
Services, 2017).

Overarching themes

National approaches, cross-sector  

dialogue and more implementation. 

Examples
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Health benefits of access to justice: 
‘Jia is a woman in her 60’s who is from China. 
Her sole income is the age pension. She has little 
support after her husband passed away, and her 
understanding of English is limited. Jia was being 
chased relentlessly by mail, text messages and 
phone calls. She didn’t understand why. She asked 
the callers to use an interpreter but they wouldn’t.

This harassment was having a significant impact 
on Jia’s health: it exacerbated her anxiety and 
depression, with phone calls leaving her angry and 
upset; it aggravated her hypertension – contributing 
to three admissions to emergency in the past – as 
well as her asthma. 

A social worker from an outreach team who speaks 
Mandarin helped discover that Jia was being 
chased by debt collectors for a utilities bill from a 
transitional property she had been living in where 
the electricity hadn’t been turned off when she left. 

With Jia’s permission, the social worker contacted 
the HJP lawyer for assistance. The lawyer was able 
to stop the debt collectors from contacting Jia. She 
was very relieved to know that if they did contact 
her she could tell them to ‘call my lawyer’. 

Jia and the lawyer discussed options. Jia said she 
was ‘not afraid of them anymore’ and was now ready 
to try to get the debt waived. After some further 
help from the lawyer the debt was waived.

Jia wrote: ‘You helped me resolve a year’s worth of 
intimidation and dispute. You used the law to uphold 
the truth. You helped me, a 60-year-old senior 
widow with high pressure and lots of sickness, finally 
access justice.’ 

(Justice Connect, submission no 125)

Intergenerational value of ensuring 
access to justice: 
‘Lucy, a vulnerable single mother with no 
criminal record was facing serious charges 
which could have resulted in a significant fine or 
imprisonment. She was unable to obtain legal 
aid for a not guilty plea because in Western 
Australia legal aid has been cut for most 
criminal matters in the Magistrates Court.  

A community legal centre referred Lucy to Law 
Access to pro bono assistance. Law Access 
acted urgently to find her a pro bono criminal 
lawyer. With the hearing only two days away 
the pro bono lawyer contacted Lucy.  

Prior to the hearing the pro bono lawyer made 
representations on her behalf which resulted 
in all charges against her being dropped. This 
was a fantastic outcome for Lucy who could not 
have represented herself and who suffers from 
multiple health conditions including anxiety 
and depression. Lucy was relieved to know the 
charges had been dropped and that she could 
continue to care for her child who has Attention 
Deficit Hyperactivity Disorder.’ 

(Law Access correspondence) 

Key recommendations
A COAG Access to Justice Framework should be developed to engender a stronger, cross-jurisdictional, 
whole-of-government commitment towards ensuring access to justice (Rec 7.1).

Government funding for legal assistance services should be based on transparent, evidence-based funding 
models which provide adequate, predictable and long-term funding. Consideration should be given to 
agreeing national targets of the Australian population which should be covered by legal assistance services, 
having regard to their different roles and objectives (Rec 2.2). 

Comprehensive, whole-of-government strategies or initiatives are required to drive improvements in specific 
areas of concern, including Closing the Gap targets and Disability Justice Plans (Rec 7.7).  

Case studies
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