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In these proceedings,’ the plaintiff brought an action
in negligence against a midwife, claiming that the
midwife was negligent in recommending a home birth
and also negligent in the performance of her duties
during the birth. The NSW Supreme Court had found for
the plaintiff in earlier proceedings and Patterson v Khalsa
(No 3)* fell to the assessment of the plaintiff’s damages
in circumstances where the defendant elected not to
participate in the proceedings and was unrepresented.

Background

On 20 October 2009, the plaintiff, Will Patterson,
filed a statement of claim in which he alleged that the
defendant, Akal Khalsa, was negligent in her provision
of midwifery care. Ms Khalsa, an independent midwife,
was engaged by the plaintiff’s mother to attend and assist
the plaintiff’s home birth on 21 October 2006. The
plaintiff’s birth was complex and he sustained a hypoxic
brain injury. At the age of six, the plaintiff was assessed
by a paediatric rehabilitation specialist, who diagnosed
him with cerebral palsy and moderate intellectual dis-
ability.> The evidence before the court was that the
plaintiff would require lifelong care.

The court’s findings on liability: Patterson
v Khalsa

The plaintiff claimed that the defendant had been
negligent in the care provided to the plaintiff’s mother.
The defendant claimed that she was not liable because
she had acted in a manner that was widely accepted by
peer professional opinion as competent professional
practice, as provided for in s 50 of the Civil Liability
Act 2002 (NSW).* The defendant also provided two
expert reports from midwives, which offered qualified
support.

However, the defendant failed to provide further
expert evidence, citing her lack of financial resources,
and a hearing date was set for 19 August 2013. On
14 August 2013, the defendant wrote to Garling J to say
that she had “no fixed address and minimal income with
little to no prospects in the future”.’

The court considered whether, in these circum-
stances, the defence should be struck out. Jus-
tice Garling considered the case of 7Steel Building
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Solutions Pty Ltd v Wright,® in which it was held that the
court has to weigh up the injustice which would be done
to both parties when exercising its power to make such
an order.” In doing so, the court concluded that the
“defendant ha[d] renounced the duties imposed upon her
as a litigant under s 56(3) of the Civil Procedure Act”®
and that “there [was] no prospect of a substantive
hearing of the issues identified ... as constituting a
hearing into all matters of real dispute between the
parties”.’ Furthermore, given the defendant’s decision
not to participate in the proceedings, the “plaintiff
should not be required to expend any additional time or
costs in establishing his case on liability”.'* Jus-
tice Garling therefore ordered that the defendant’s defence
be struck out and gave judgment for the plaintiff with
damages to be assessed.

Enforcing the asset freeze order: Patterson
v Khalsa (No 2)

In this proceeding, the court ordered that an arrest
warrant be issued for Ms Khalsa pursuant to s 97 of the
Civil Procedure Act 2005 (NSW)!! for deliberate and/or
intentional defiance of the court’s orders. This order was
made because the defendant had not complied with a
series of orders made by the court to freeze her assets
and provide the court with further information. In these
circumstances, the court was prepared to “infer that [the
defendant] ha[d] intentionally, or deliberately, failed to

comply with the Court’s Order”.'?

The court’s assessment of damages: Patterson
v Khalsa (No 3)

The plaintiff sought unliquidated damages for per-
sonal injury caused by the defendant’s negligence. The
court relied on the plaintiff’s uncontested evidence to
support his assessment of damages.

The expert evidence

Dr Antony, a paediatric neurologist, examined the
plaintiff when he was three years old. In a report of
19 January 2009, Dr Antony recorded that it was her
“impression that [the plaintiff] had probably had some
acute upon chronic hypoxic ischemic brain injury, rather
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than just an acute hypoxic injury towards the end of
labour”.'* Dr Scheinberg, a paediatric rehabilitation
specialist, examined the plaintiff on 14 November 2012
and expressed his diagnosis of the plaintiff as including
“mixed tone quadriplegic cerebral palsy” and “moderate
intellectual disability”."*

The court was prepared to accept the evidence
tendered by the plaintiff. In doing so, the court noted
that:

. whilst it is not an absolute principle of law that a
witness’ evidence must be taken to be true if it is not the
subject of cross-examination, in [the Court’s] view, in this
case, in the absence of cross-examination then [the Court]
ought to accept all of the unchallenged evidence.'”

In doing so, Garling J explained that:

There is nothing about the evidence which I have read
which on its face is illogical or inherently inconsistent, nor
is there any material in the expert opinions which suggests
that the history or assumptions upon which those opinions
are based, were incorrect or incomplete. I accept all of the
evidence which has been tendered by the plaintiff, and I
accept the description provided of the plaintiff’s develop-
ment, and his present condition which I have set out above.
The assessment of damages will proceed on that basis."®

The court then proceeded to make an assessment of
damages on the evidence tendered by the plaintiff in
accordance with Pt 2 of the Civil Liability Act.'” The
plaintiff’s damages claim included the following, which
was adjusted to reflect his life expectancy:

e non-economic loss;
e past and future out-of-pocket expenses;
e domestic and attendant care; and

e funds management.

Non-economic loss
The court noted that:

Section 16 of the Civil Liability Act (2002) NSW precludes
an award for non-economic loss unless the severity of the

non-economic loss “... is at least 15 per cent of a most

extreme case”.'®

The court also noted that non-economic loss is
capped and, to award a plaintiff the maximum compen-
sation, the plaintiff’s case would have to fall within the
parameters of “a most extreme case”. The court consid-
ered the wording “a most extreme case” and held that the
plaintiff’s case did fall within this definition, because
quadriplegia has been accepted as within the class of
“most extreme cases”.'? Accordingly, the court assessed
non-economic loss at the maximum amount of $535,000.%°
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Economic loss

The court accepted the medical evidence that the
plaintiff’s earning capacity has been “totally destroyed”.*!
The court awarded damages for the loss of the plaintiff’s
future earning capacity ($365,000)** and associated
superannuation ($40,105)%.

The plaintiff’s claim was premised on 40 years of
full-time employment (between the ages of 21 and
61 years). However, the court commented that the
plaintiff would have been entitled to compensation for
44 years of full-time employment (between the ages of
21 and 65 years).**

Past and future out-of-pocket expenses

The court noted “that the plaintiff is entitled to all
reasonable past out-of-pocket expenses and a sum to
represent his expenditure on future out-of-pocket expenses”. >
Justice Garling continued to state that he “would have
been prepared to have allowed them in full insofar as
they were reasonable, and they were incurred, or else
would be incurred, as a consequence of the injuries and
disabilities from which the plaintiff suffers”.>® However,
the plaintiff did not press a claim for such expenses, and
Garling J stated that it would be inappropriate in such
circumstances to make an award of those amounts.>’

Domestic and attendant care

The court accepted that the plaintiff would require a
full-time attendant carer. The court also accepted the
plaintiff’s assessment that providing such care over the
plaintift’s projected life expectancy of a further 59 years
would cost $4,247,311.%

Justice Garling further noted that the plaintiff was
also “entitled to a sum which would reflect the value of
the gratuitously provided attendant care services” that
was provided by the plaintiff’s parents.”” However, such
compensation was not claimed and therefore not awarded.

Funds management

Having regard to the plaintiff’s moderate intellectual
disability, the court was satisfied that the plaintiff would
be unable to manage large sums of money. The court
accepted the tendered evidence that a fair and reasonable

amount to cover the cost of future funds management is
$1,419,177.%°

Total assessed damages

The court assessed the plaintiff’s total damages to be
$6,606,583 and ordered the defendant to pay the plain-
tiff’s costs.
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Conclusion

In this case, the defendant was uninsured and, for the
most part, did not participate in the proceedings. Further,
because the defendant was uninsured, the plaintiff did
not claim for the maximum amount of damages to which
he would have been entitled. The court relied on the
plaintiff’s uncontested evidence of his loss and awarded
damages on that basis.

Alon Januszewicz
Senior Associate
Health Legal
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