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Summary
Brakoulias v Dr Karunaharan (Ruling) (Brakoulias)1

is the first case to be heard in Victoria regarding the
proper construction of s 59 of the Wrongs Act 1958
(Vic)2 (the Wrongs Act). The court was required to
determine whether s 59 displaced the common law
standard of care with respect to “professionals” as
defined in the Wrongs Act.3

The Victorian Supreme Court held that the plaintiff
will need to discharge the burden of proving negligence
of a professional in accordance with the common law
standard stated in Rogers v Whitaker (Rogers),4 but the
defendant has a defence under s 59 of the Wrongs Act if
she proves that her practice was consistent with peer
professional opinion, and the opinion is not unreason-
able. In other words, s 59 provides a statutory defence
for health practitioners in a common law negligence
claim, but does not supersede the common law standard
of care required by professionals, as described in Rog-

ers.

Facts5

Mrs Brakoulias (the plaintiff) was prescribed a weight
loss drug (“Reductil”) by her general practitioner, Dr
Karunaharan (the defendant), sometime in August 2004.
On 11 December 2004, the plaintiff suffered a cardiac
arrest. The plaintiff was substantially deprived of oxy-
gen for 26 minutes before being resuscitated by para-
medics. As a result of this, the plaintiff suffered serious
long-term injuries, including loss of motor and cognitive
function, and other injuries. The plaintiff had taken the
drug up until and including the day of her cardiac arrest.

The plaintiff sued Dr Karunaharan, claiming that she
had been negligent in prescribing her Reductil, and that
this caused the plaintiff’s cardiac arrest and resultant
injuries. The trial was by jury, and only the liability of
the defendant doctor was in issue, with the damages
already being agreed by the parties.

Theproperconstructionofs59of theWrongs
Act

Prior to charging the jury, the court was required to
determine the proper construction of s 59 of the Wrongs
Act.

Section 59 of the Wrongs Act states:

(1) A professional is not negligent in providing a pro-
fessional service if it is established that the profes-
sional acted in a manner that (at the time the service
was provided) was widely accepted in Australia by a
significant number of respected practitioners in the
field (peer professional opinion) as competent pro-
fessional practice in the circumstances.

(2) However, peer professional opinion cannot be relied
on for the purposes of this section if the court
determines that the opinion is unreasonable.

(3) The fact that there are differing peer professional
opinions widely accepted in Australia by a signifi-
cant number of respected practitioners in the field
concerning a matter does not prevent any one or
more (or all) of those opinions being relied on for the
purposes of this section.

(4) Peer professional opinion does not have to be
universally accepted to be considered widely accepted.

(5) If, under this section, a court determines peer pro-
fessional opinion to be unreasonable, it must specify
in writing the reasons for that determination.

(6) Subsection (5) does not apply if a jury determines
the matter.

A key consideration for the court in answering this

question was whether s 59 acted to replace the common

law position established by Rogers, in which a majority

of the High Court stated that “the standard of reasonable

care and skill required is that of the ordinary skilled

person exercising and professing to have that specialised

skill”.6

Consideration of the alternative approaches
The court outlined three possible approaches to the

interpretation of s 59:

1. The exclusive standard approach, where s 59

entirely supersedes Rogers, and expresses (in a

negative form) the standard of care that the plain-

tiff must prove that the defendant failed to meet.

2. The evidentiary burden approach, where the com-

mon law standard from Rogers is applicable,

unless the defendant can provide evidence of a

peer professional opinion, in which case, the s 59

standard is the standard which the plaintiff must

prove that the defendant failed to meet.
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3. The defence approach, where the plaintiff has the

legal burden of proving negligence in accordance

with the common law standard from Rogers, and if

a prima facie case is made out on that standard, the

professional will be found negligent, unless he or

she can meet the legal burden of proving that his

or her practice complied with a peer professional

opinion in accordance with s 59 of the Wrongs

Act.7

The court ultimately determined that the third option

was the correct approach. Justice Macaulay considered

the history of s 59, enacted in 2003, following the

Victorian Government’s implementation of the “Ipp

Report”. The Ipp Report was a 2002 report of a panel

headed by Ipp J (the panel), which reviewed the law of

negligence.98

The panel recommended adoption of a test for the

applicable standard of care of a professional that modi-

fied the test stated in the English case of Bolam v Friern

Hospital Management Committee (Bolam).10 In Bolam,

the court held that a doctor was not guilty of negligence

if he or she had acted in accordance with a practice

accepted as proper by a “reasonable body of medical

men skilled in that particular art”.11

Justice Macaulay noted that the modified version of

the Bolam test recommended by the panel provided that

a professional was not negligent if that professional had

acted in accordance with “an opinion widely held by a

significant number of respected practitioners in the field,

unless the court considers the opinion irrational”.12

However, the court also noted that the panel did not go

so far as to discuss whether the Rogers standard was to

be retained, and if it was, whether the Rogers and

statutory standard of care should operate together.13

In this regard, Macaulay J stated that:

[I]t is helpful to be reminded that the amendments to the
Wrongs Act introduced in 2003 were not intended to
exhaustively state or codify the common law of negligence
but, rather, to clarify or modify specific aspects of it.14

Consistent with that view, the court held that:

Section 59 of the Wrongs Act modified the law of negli-
gence with respect to claims against professionals by
grafting a qualification onto the existing common law
standard of care. That qualification enables a professional
to escape a liability which the common law would other-
wise impose. It only does so if the professional can bring
himself or herself within the conditions it lays down.15

This view assumed the continuing existence of the

common law standard as set down by Rogers, and the

“defence approach” described above.

To support this position, Macaulay J referred to the

New South Wales cases of Dolber v Halverson (Dolber),16

and Sydney South West Area Health Service v MD,17 in

which the NSW Court of Appeal considered s 5O of the

Civil Liability Act 2002 (NSW) (the CLA), which is the

equivalent provision to s 59 of the Wrongs Act.

Section 5O of the CLA states:

(1) A person practising a profession (a professional)
does not incur a liability in negligence arising from
the provision of a professional service if it is
established that the professional acted in a manner
that (at the time the service was provided) was
widely accepted in Australia by peer professional
opinion as competent professional practice.

(2) However, peer professional opinion cannot be relied
on for the purposes of this section if the court
considers that the opinion is irrational.

(3) The fact that there are differing peer professional
opinions widely accepted in Australia concerning a
matter does not prevent any one or more (or all) of
those opinions being relied on for the purposes of
this section.

(4) Peer professional opinion does not have to be
universally accepted to be considered widely accepted.
(Emphasis added)

The Court of Appeal in both cases held that the

section provided a defence rather than a modification of

the common law standard of care applicable, and the

onus of proving this defence lay upon the professional.18

In Dolber, Giles JA said:

Section 5O provides a defence. The plaintiff will usually
call his expert evidence to the effect that the defendant’s
conduct fell short of acceptable professional practice, and
will invite the court to determine the standard of care in
accordance with that evidence. He will not be concerned to
identify and negate a different professional practice favour-
able to the defendant, and s 5O does not require that he
does so. The defendant has the interest in calling expert
evidence to establish that he acted according to professional
practice widely accepted by peer professional opinion,
which if accepted will (subject to rationality) mean that he
escapes liability.19

The court in Brakoulias noted that there had been

“academic comment” about the differences between the

expression in s 59 of the Wrongs Act stating that a

defendant is “not negligent”, compared with the phrase

“does not incur a liability in negligence” in s 5O of the

CLA. Macaulay J held that the provisions are “not so

different as to denote different legislative intention”.20

His Honour stated that he would not depart from the

NSW Court of Appeal approach, unless it was “plainly

wrong”:

The two pieces of legislation share the same genesis,
address the same issue and are expressed in very similar
terms. I do not think I ought to adopt a construction of s 59
different to the one placed upon a cognate provision by two
NSW Courts of Appeal unless convinced that their inter-
pretation is plainly wrong. I am not so convinced.21

Therefore, Macaulay J instructed the jury that, to

prove negligence against a professional, the plaintiff was
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required to discharge the legal burden of proving negli-

gence according to the common law standard of care

stated in Rogers. If that burden is discharged, the

defendant will be found negligent unless the defendant

can establish that that defendant acted in accordance

with peer professional opinion as set out in s 59 of the

Wrongs Act (provided that the opinion was not unrea-

sonable). If that is established, the defendant will not be

found negligent.22

On 13 June 2012, the jury returned a verdict in favour

of the defendant.23

Conclusion
This case provides authority for the proposition that

s 59 of the Wrongs Act does not supersede the Rogers

common law standard of care applicable in claims of

professional negligence, but acts as a statutory defence.

Essentially, a claim in negligence against a profes-

sional will involve two considerations relevant to the

question of the standard of care:

1. the common law standard of care as stated in

Rogers, and, if that burden is discharged;

2. the opinion of the professional peers of the defen-

dant (as set out in s 59 of the Wrongs Act),

provided that the opinion is not unreasonable.

It may be argued that the difference between the two

considerations lies in the level of reliance placed upon

professional opinion.

In Rogers, the High Court held that it would not be

bound by the Bolam principle, which requires determi-

nation of what constitutes a reasonable standard of

medical care by reference to common medical practice

or standards.

The court stated that:

In Australia it has been accepted that the standard of care to
be observed by a person with some special skill or
competence is that of the ordinary skilled person exercising
and professing to have that special skill. But, that standard
is not determined solely or even primarily by reference to
the practice followed or supported by a responsible body of
opinion in the relevant profession or trade. Even in the
sphere of diagnosis or treatment, the heartland of the skilled
medical practitioner, the Bolam principle has not always
been applied.24

Section 59 of the Wrongs Act provides a “modified

Bolam test”, which requires reference to “peer profes-

sional opinion” for determination of whether a profes-

sional has been negligent or not, providing the opinion is

not unreasonable.

The plaintiff’s assertion that the defendant contra-

vened the required standard of care (according to Rog-

ers) and the defendant’s reliance on s 59 of the Wrongs

Act will both depend, to a large degree, on the opinion

of professionals in the relevant industry. The court will

be the ultimate arbiter in both stages, noting that s 59

allows the court to reject peer professional opinion

where it is satisfied that the opinion is unreasonable.

However, the Brakoulias decision provides clarity to

professionals (and their insurers) about the operation of

s 59 of the Wrongs Act. The decision follows two

decisions of the NSW Court of Appeal. Taken together,

these decisions will provide a highly persuasive line of

authority about the interpretation of s 59 and its equiva-

lent provisions in other jurisdictions.
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