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The Victorian Trades Hall Council (VTHC) was founded in 1856 and is the peak body 

for unions in Victoria. VTHC represents approximately 40 unions and over 400 000 

Victorian workers. These workers are members of unions that reach into every 

industry in the state, both in public and private sectors. 

Since gaining the Eight Hour Day in April 1856, VTHC has had a long history of fighting 

and defending the rights of workers in Victoria. The importance of winning the eight 

hour day is significant not just in Australia but worldwide. Few advances in the quality of 

life for working people would have been achieved without the involvement of the 

Victorian union movement. 

Over the last 160 years, VTHC and its affiliated unions have campaigned for and 

successfully won a range of important rights and entitlements for Victorian (and 

Australian) workers, including: 

 Minimum wage 

 Penalty rates 

 Collective bargaining rights 

 Freedom of association and the right to representation 

 Occupational Health and Safety (OHS) protections 

 Annual as well as sick (and carer’s) leave 

 Maternity and parental leave 

 Domestic violence leave 

 Superannuation 

 Protections from unfair dismissal and redundancy entitlements, and 

 Long service leave 

VTHC will continue to campaign tirelessly for the rights, entitlements, protections and 

health and safety of workers in Victoria, no matter their employment status, employer 

or workplace. 

Occupational health and safety (OHS) is a vitally important issue. All workers 

have the right to work in an environment that is safe and without risks to health. 

Employers have a duty to make every effort to ensure the safety and health of 

workers. It is an important role of the Victorian Government to ensure that 

workers are safe by providing a regulatory framework that prohibits unsafe 

workplace practices. It is also vital that these regulations are enforced to ensure 

compliance. 

VTHC welcomes the opportunity to contribute to the proposed Compliance Codes. 

VTHC looks forward to working with the Victorian Government and other stakeholders 

to improve workplace health and safety. Strong legislation backed by a commitment to 

its enforcement will go a long way to helping making Victoria’s workplaces safe.  

The price of inaction on this issue is too great. 



Prior to 2012, WorkSafe policy was that “as non-mandatory guidance documents, 

Compliance Codes will use the phrase ‘needs to’ as advisory language, unless they are 

directly referencing a mandatory duty in the Act or regulation.”1 For some reason, in 

2013, this position changed to “as non-mandatory guidance documents, Compliance 

Codes will use the word ‘should’ as advisory language, unless they are directly 

referencing a mandatory duty in the Act or regulation.”2 As a consequence of this 

decision, all the codes under review adopt the following position outlined in a note box 

in the Application section of the code: 

The word ‘should’ is used to indicate a recommended course of action while ‘may’ is 

used to indicate an optional course of action. The words ‘must’, ‘required’, or 

‘mandatory’ indicate a legal requirement that has to be complied with.3 

On review, VTHC is against the change to “should” and supports a return to “needs to” 

for the reasons outlined below. 

a) The OHS Act is clear that Compliance Codes are not mandatory in so far as a 

failure to comply with the Compliance Code will not “give rise to any civil or 

criminal liability.”4 

b) But, the OHS Act also states that if a person can demonstrate that they have 

complied with a compliance code then the person “is taken to have complied 

with the Act or regulations in relation to that duty or obligation.”5 

c) The effect of demonstrating compliance with a Compliance Code is that a person 

gains a statutory defence against a charge that they have complied with a duty 

imposed by the OHS Act or the OHS Regulations. This is what elevates a 

Compliance Code above other forms of guidance issued by WorkSafe from time 

to time. 

d) The object of the OHS Act are to secure the health and safety of people at work 

and to eliminate at the source risks to the health, safety and welfare or 

employees and other people at work.6 

e) The first principle of the OHS Act requires that people at work be given the 

highest level of protection against risks to their health and safety that is 

reasonably practicable in the circumstances.7 

                                                           
1 Victorian Occupational Health and Safety Compliance Framework Handbook, 2 November 2007, p. 9. 
2 Victorian Occupational Health and Safety Compliance Framework Handbook, 26 June 2013, p. 9. 
3 Proposed Compliance Code: Demolition, p. 4. 
4 Occupational Health and Safety Act 2004 (Vic) s150 
5 Ibid, s152. 
6 Ibid, s2(1)(a) and (b) 
7 Ibid, s4(1). 



f) “Should”, as advisory language, fails to fully articulate what reasonably 

practicable compliance looks like in a manner that justifies a defence against a 

charge of breaching the OHS Act or Regulations. VTHC submits that “should” ought 

to be used to indicate best practice. Those provisions of a Compliance Code that 

a duty holder will be required to prove that they have complied with to make out 

a s152 defence ought to be identified with the phrase “needs to”. Duty holders 

ought to know exactly what reasonably practicable steps they need to take in 

order to obtain the statutory defence offered by a Compliance Code. 

g) The whole purpose of a compliance code is go into more detail than an act or 

regulations can go into. They exist to provide duty holders with practical 

guidance.8 It is appropriate, in this context, that a Compliance Code avoid 

inappropriate language and provide clarity in plain English about what a duty 

holder needs to do to comply with the Compliance Code. 

h) “Should” simply does not provide the level of clarity that a Compliance Code 

requires given its role as: 

a. Offering a statutory defence against a charge of breaching the OHS Act or 

Regulations; and 

b. Offering practical guidance to duty holders. 

That WorkSafe adopt a “must”, “needs to” and “should” framework within all of its 

Compliance Codes to clearly articulate what: 

a) ‘must’ be done to comply with a legal requirement of the OHS Act or 

Regulations, 

b) ‘needs to’ to be done to demonstrate compliance with Compliance Code for 

the purposes of a defence under s152, 

c) ‘should’ be done as a matter of best practice. 

On numerous occasions throughout all the proposed codes, WorkSafe has incorrectly 

used ‘should’ when ‘must’ is the term required by its own policy outlined above.  

One example is the way that all the proposed codes refer to training as something that 

“should” occur. For example, in the proposed Compliance Code: Plant, at paragraph 339, 

it states: “Employees and contractors who operate plant should be appropriately 

trained.”  Under WorkSafe’s construction, this means that training is a “recommended 

course of action.” But, the OHS Act, in s21(2)(e), states that employers have a duty to 

“provide such…training…to employees as is necessary to enable those persons to 

perform their work in a way that is safe and without risks to health.”9 Therefore, training 

                                                           
8 Ibid s149(1) 
9 Ibid, s21(1)(e) 



is a “must”. This kind of oversight occurred in relation to training and/or consultation in 

all of the proposed codes currently out for public comment. 

VTHC notes that the CFMEU submission lists a number of incorrect uses of ‘should’ in a 

number of the proposed compliance codes. VTHC agrees with the CFMEU that more 

work needs to be done on the compliance codes to ensure that they accurately 

represent how duty holders comply with their duties. 

That WorkSafe, in consultation with stakeholders, review its use of ‘must’ and 

‘should’ in all the Compliance Codes to ensure that the correct word is being used 

in each instance. 

Consultation is the cornerstone of our occupational health and safety system. It is 

enshrined in both the objects and principles of health and safety protection provided by 

the OHS Act.10 Consultation is a statutory requirement under s35 of the OHS Act in 

certain circumstances: 

 When identifying or assessing hazards or risks to health or safety in the 

workplace; 

 When making decisions about risk control measures at a workplace; 

 When making decisions about the adequacy of facilities for the welfare of 

employees; 

 Making decisions about procedures for: 

o Resolving OHS issues, 

o Consulting with employees, 

o Monitoring the health of employees, 

o Providing information and training for employees; 

 Determining the membership of an OHS Committee; 

 Proposing changes (that may affect the health and safety of employees) to: 

o The workplace, 

o Plant, substances or other things used at the workplace, 

o Conduct of work performed at the workplace.11 

In the all the proposed compliance codes, consultation is primarily limited to a 

boilerplate section at the commencement of each code. While we approve of 

consultation being highlighted early on, VTHC does not approve of the way consultation 

is then ignored throughout the rest of the proposed compliance codes.  

                                                           
10 Ibid, s2(1)(d), s4(4). 
11 Ibid, s35(1). 



One code only went some way to embed consultation into the substantive provisions. 

Paragraphs 139 and 147 of the proposed Compliance Code: Plant include consultation as 

a must when identifying hazards and assessing risks related to plant.12 These two 

paragraphs are exemplars of how consultation must be included within compliance 

codes. It is imperative that this cornerstone of our OHS system is embedded 

throughout all codes at all relevant points. 

Also, some hazards, such as Hazardous Manual Handling, can only be properly address 

if consultation has occurred. Controlling hazardous manual handling – where it is not 

eliminated – almost always includes an element of administration control and this is 

reliant upon employees following the operating procedure. A valid operating procedure 

can’t be imagined up by a manager in an office. It has to be work shopped by the people 

who will use it and consultation is vital part of this process. For consultation to not be 

embedded throughout the proposed Compliance Code: Manual Handling is to risk failing 

to ensure hazardous manual handling is adequately controlled in Victorian workplaces. 

That WorkSafe, in consultation with stakeholders, review each of the proposed 

compliance codes to ensure that the duty to consult is correctly embedded 

throughout the codes in the relevant sections. 

 

 

It is a clear duty on all employers to ensure that their employees receive such 

information, instruction, training or supervision as is necessary to ensure that they can 

perform their work safely.13 This duty is sadly lacking due prominence throughout all of 

the proposed compliance codes. Duty holders must provide information, they must 

provide instruction, they must provide training and they must provide supervision. 

VTHC notes that this is an absolute duty – it is not qualified by “so far as reasonably 

practicable”. Instead, employers need to provide such information, instruction, training 

or supervision “as is necessary to enable” employees to work safely. 

The compliance codes, as outlined above, are supposed to provide a duty holder with 

enough information to comply with the OHS Act. Yet, in this area, the proposed 

compliance codes are inadequate. Each code generally contains one or two stock 

paragraphs but fail to address the ways in which different hazards and risks will require 

different approaches. In any circumstance where a duty holder has decided not to 

eliminate a risk and then relies upon a combination of lower order controls then the 

duty holder must provide information, instruction, training and supervision. This 

requirement to train and supervise is increased where the combination of lower order 

                                                           
12 Proposed Compliance Code Plant, at [139] and [147]. 
13 OHS Act s21(2)(e) 



controls utilise PPE and administration controls which rely on employee behaviour to be 

effective. 

Secondly, there are some risks, such as hazardous manual handling, that require 

specific training – i.e. on safe lifting techniques and lifting limits. Without this being 

embedded in the compliance codes, we risk failing to adequately control the risk of 

hazardous manual handling in Victorian workplaces. 

Finally, supervision is just as critical as training. For some hazards and risks (entry into a 

confined space) constant supervision is likely to be required to ensure the safety of 

those within the confined space. For other hazards and risks, (hazardous manual 

handling, noise), where administration controls and PPE form part of the reasonably 

practicable risk control, supervision is required to ensure that the information, training 

and instruction provided by the employer is translated into safe habits by the 

employees. Therefore, supervision also must be given greater prominence throughout 

all of the proposed compliance codes. 

That WorkSafe review each proposed compliance code, with stakeholders, to 

ensure that the duty to provide information, instruction, training and supervision 

is adequately embedded throughout the compliance codes. 

 

 

VTHC is aware of the significant amount of work that has gone into preparing these 

proposed compliance codes for public comment. Work that has been undertaken by 

WorkSafe, unions and employer groups. VTHC also understands the need to provide 

compliance codes in a timely fashion to ensure that duty holders are best placed to 

comply with their duties under the OHS Act. 

However, VTHC is of the firm view that we must not let substandard compliance codes 

be a part of the Victorian OHS system. It is critical that the compliance codes published 

by the Minister be the best compliance codes to ensure the highest level of protection is 

provided to Victorian workers in accordance with the OHS Act.14 

Furthermore, VTHC has read and agrees with the submissions provided by the CFMEU, 

CPSU and the AMWU calling for more consultation on the content of the Compliance 

Codes to ensure that the highest level of protection is offered to Victorian workers. 

In each of our recommendations above, VTHC has called for further consultation on 

specific issues that apply to all the proposed compliance codes. We also call for any 

                                                           
14 Ibid, s4(1) 



consultation to include any topics raised by Victorian Unions whose members are 

meant to receive the highest level of protection. 

That WorkSafe review all the compliance codes before recommending them to the 

Minister in consultation with its statutory stakeholders to ensure that Victorian 

workers are provided with the highest level of protection. 

 



VTHC has read and agrees with the specific feedback provided by the AMWU on both 

the proposed Hazardous Manual Handling and Noise Compliance Codes. Furthermore, 

VTHC has the following feedback to provide on each of the specific proposed 

compliance codes. 

Confined Spaces 

Paragraph VTHC Position 

Note to para 

26 

Employers must consult in accordance with s35 of the OHS Act. 

Should is the incorrect word. 

27 Employers must consult in accordance with s35 of the OHS Act. 

Should is the incorrect word. 

28 Consultation must occur as early as possible. Consultation is 

cornerstone of our OHS system and it is imperative that employers 

consult early to ensure consultation occurs properly. 

General VTHC suggests that the compliance code also demonstrate with real 

examples of compliance. There was a 2016 safety award nominee 

who had removed the need for people to enter concrete trucks to 

clean concrete out of the mixer. This example should be in a 

breakout box in the compliance code to demonstrate what 

compliance looks like with a real world example. 

Demolition 

Paragraph VTHC Position 

37 This paragraph must be amended to include industrial hygienists. 

Remove “should”. Instead it needs to read: “When planning 

demolition work relevant persons who need to be included are:” 

Excavation 

Paragraph VTHC Position 

20 Employers must consult in accordance with s35 of the OHS Act. 

Should is the incorrect word. 

21 Employers must consult as early as possible. Consultation is 

cornerstone of our OHS system and it is imperative that employers 

consult early to ensure consultation occurs properly. 

41 There is a misspelling in the breakout box. It ought to read: 

“WorkSafe position”. 

59 & 60 WorkSafe has reduced the number of provisions that address 

inductions in the Excavation Code. VTHC recommends that the prior 

induction provisions be restored. Sloppy, inaccurate inductions result 

in injuries and fatalities. Given the high risk nature of excavation 

work, induction provisions should be bolstered. 



91 Employees must have access to information and training in the 

emergency procedures. Should is the incorrect word. 

Facilities in Construction 

Paragraph VTHC Position 

21 Employers must consult as early as possible. Consultation is 

cornerstone of our OHS system and it is imperative that employers 

consult early to ensure consultation occurs properly. 

Hazardous Manual Handling 

Paragraph VTHC Position 

Note to para 

16 

Typo: missing a Part number. 

Note to para 

18 

Employers must consult in accordance with s35 of the OHS Act. 

Should is the incorrect word. VTHC notes that the AMWU submission 

referenced research which demonstrated that without the 

engagement of the workers, hazardous manual handling controls do 

not work. Consultation is critical to ensuring that this hazard is 

correctly controlled and therefore “should” must be removed and 

replaced with “must” in this code. 

19 Employers must consult in accordance with s35 of the OHS Act. 

Should is the incorrect word. VTHC notes that the AMWU submission 

referenced research which demonstrated that without the 

engagement of the workers, hazardous manual handling controls do 

not work. Consultation is critical to ensuring that this hazard is 

correctly controlled and therefore “should” must be removed and 

replaced with “must” in this code. 

20 Employers must consult as early as possible. Consultation is 

cornerstone of our OHS system and it is imperative that employers 

consult early to ensure consultation occurs properly. VTHC notes that 

the AMWU submission referenced research which demonstrated that 

without the engagement of the workers, hazardous manual handling 

controls do not work. Consultation is critical to ensuring that this 

hazard is correctly controlled and therefore “should” must be 

removed and replaced with “must” in this code. 

23-32 Training section needs to specifically include a reminder that 

administrative controls are at the bottom of the hierarchy of control 

and only to be used as a last resort. Training, instruction, supervision 

and information are critical to establishing administrative controls 

and this needs to made clear in this section of the code. 

Page 21 Delete the word extreme. Reword so that it reads: “The risk is 

greatest when the postures and movements are towards the end of 

the movement range, particularly when they feel uncomfortable for 

the employee.” The use of extreme suggests a high threshold when 

in fact the threshold is not “extreme” but merely ‘towards the end of 

the movement range”. 



Page 22 Definition of high force requires the employer to consider the 

size/strength of individual employees as well. Some large/strong 

employees may not require high force for a task that a smaller, less 

strong employee may require high force to perform – particularly 

when required to handle people who may be resistant to being 

handled. 

61 – 74 These paragraphs should also refer to WorkSafe’s Officewise 

guidance. 

125 Unions are not listed as a possible source of information in relation 

to hazardous manual handling. Unions are intimately acquainted 

with the hazards their members face and are willing to work with any 

employer who genuinely wishes to improve the health and safety of 

their workplaces. 

General 

comment 

Employers whose employees work on sites controlled by other 

employers (e.g. labour hire firms or VicPol) should be encouraged to 

form a partnership with the host companies to control hazardous 

manual handling risks. 

General 

Comment 

There does not seem to be a requirement for an employer to do a 

risk assessment in writing. For well-resourced employers, small, 

medium or large, there ought to be a requirement that they 

document their risk assessments. Any employer with an internal HR 

or OHS department, it ought to be mandatory to document the risk 

assessment as proof that they have consulted appropriately and 

complied with their duties under the OHS Act. 

General 

Comment 

There needs to be a note in the appendices clarifiying that the HSR is 

only signing to evidence that they were properly consulted with. The 

risk assessment is not the job of the HSR and VTHC is concerned that 

without a clarifying note, employers will be pushing HSRs to complete 

the risk assessment when it is actually management’s responsibility.  

Hazardous Substances 

Paragraph VTHC Position 

31 Consultation must be as early as possible. Consultation is 

cornerstone of our OHS system and it is imperative that employers 

consult early to ensure consultation occurs properly. 

39 Training “must” - as required by s21(2)(e) of the OHS Act. 

73 Move exception box to the end of the paragraph. 

Part 3.2 No reference to requirement to consult s35(1)(a) of the OHS Act. Must 

insert reference to consultation. 

Part 3.3 No reference to requirement to consult. S25(1)(b) of the OHS Act. 

Must insert reference to consultation. 

117-190 No reference to s69(1)(a)(ii) where HSR must be given access to 

information about health and safety of members of DWG. Needs to 

be included here. 

Noise 



Paragraph VTHC Position 

31 Employers must consult in accordance with s35 of the OHS Act. 

Should is the incorrect word. 

32 Employers must consult in accordance with s35 of the OHS Act. 

Should is the incorrect word. 

37 & 42 Training is a “must”. See 21(2)(e) of the OHS Act. 

62 This needs improving. Just walking around the workplace is not valid 

test of the workplace. Noise exposure standard is later in the code – 

perhaps exposure standard needs to be explained before 

identification is dealt with? 

Part 3.3  Employers must consult in accordance with s35 of the OHS Act. 

Should is the incorrect word. – s35(1)(a) and (1)(b) OHS Act. 

Plant 

Paragraph VTHC Position 

21 Employers must consult in accordance with s35 of the OHS Act. 

Should is the incorrect word. 

22 Employers must consult as early as possible. Consultation is 

cornerstone of our OHS system and it is imperative that employers 

consult early to ensure consultation occurs properly 

139 Correct internal reference. 

Part 3.3 No reference to consultation s35(1)(b) OHS Act 

253 Quad bikes roll over protection should be mentioned here. In line 

with current WorkSafe guidance, quad bikes “should” be fitted with 

roll over protection. 

Part 3.6 Must consult: s35(1)(f)(ii) OHS Act 

339 Must be trained: s21(2)(e) OHS Act 

345 No mention of consultation. Must consult: s35(1)(f)(ii) and (iii) OHS 

Act. 

378 No mention of consultation. Must consult: s35(1)(a) OHS Act. 

 


