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EXECUTIVE SUMMARY 

1. Co-operative Bulk Handling Limited (CBH) makes this submission in response to the interim report 
released on 10 April 2018 by the Department of Agriculture & Water Resources (Department) into 
its review of the Competition and Consumer (Industry Code – Port Terminal Access (Bulk Wheat)) 
Regulation 2014 (Wheat Port Code).  

2. The export of grain for WA growers is our core focus.  As a co-operative, we take our responsibility 
of managing the WA grain supply chain extremely seriously as it affects the livelihoods of our 
members, and growers in general.  Our views to Government are provided on behalf of our 4,200 
WA members who support our operations.   

3. We have a track record of delivering efficient and low cost export operations.  CBH recently handled 
WA’s largest grain harvest efficiently and effectively for the benefit of our growers and customers.  
The exemption provided by the Minister to CBH from some of the provisions of the Code provided us 
with the flexibility to work with our customers where and when they needed it, as part of a flexible, 
open and transparent market.  Further, on the basis of the certainty that the exemption has provided 
we have made substantial investments in the WA industry. 

4. This submission supplements CBH’s previous submission to the review made on 19 January 2018.  
In addition to the views expressed in its earlier submission, which are maintained, this submission 
responds to the Department’s requests for information, and confirms CBH’s position that: 
 
(a) Additional regulation – whether at ports or at upcountry receival facilities – is only 

necessary if there is market failure, and there is no evidence of market failure.   

 CBH agrees with the Department’s position from the interim report that there is no 
clear justification to warrant expansion or amendment of the Code, including to up-
country receival sites

1
;  

 Parties advocating for additional regulatory burden have not provided any actual 
evidence suggesting or proving market failure.  To the contrary the level of increase 
in the number of marketers operating in WA and CBH seeking to continually 
decrease grower and marketer fees and charges is suggestive of a highly 
competitive market.  Further there has been no evidence of deficiencies in the 
protections offered by general competition law, or the absence of commercial or 
industry solutions;  

 All that has been put forward as evidence of market failure are references to vague 
“concerns” that have been raised with the ACCC by undisclosed parties; and 

 Assertions not supported by evidence do not, and should not, justify regulatory 
expansion.  The introduction of new regulation should be based on a demonstrated 
need, which does not exist in this situation. 

 
(b) Additional regulation will ultimately lead to increased costs for growers at the very 

time that Australia’s grain markets are under threat from international competition and 
cost reduction in the supply chain should be a key focus. 

 Any additional regulation needs to recognise that WA growers operate in a very 
different market to their Eastern states counterparts: 
1. WA is predominantly an export-focused state with 90% of grain produced in 

WA exported, compared with typically about 50% from the Eastern states; 
2. The international cost competitiveness of WA growers is currently under 

significant threat due to the rise of high-yield, low cost of production areas 
like the Black Sea region

2
, which can export  much larger volumes at lower 

prices into our traditional markets in South East Asia; and 
3. With it currently being estimated that Western Australian grain is up to A$67 

per tonne more expensive to grow and land wheat into our main wheat 
market, Indonesia, than Black Sea competitors, WA growers will be 

                                                      
1
 Department of Agriculture & Water Resources, Wheat Port Code review: interim report of the Competition and Consumer (Industry 

Code – Port Terminal Access (Bulk Wheat)) Regulation 2014, April 2018, p. vi & ix  

2
 See, Rabobank, “The Brass Tacks of the Black Sea Wheat Challenge: The Challenge to Australia in South-East Asia”, C Kalisch 

Gordon, February 2018 
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significantly disadvantaged by unnecessary domestic regulation that 
increases supply chain costs.  

 The additional regulation proposed by the ACCC will increase costs for WA growers, 
including:  
1. the direct cost of regulatory compliance, estimated at approximately $1.5 

million per year
3
;  

2. the regulatory chilling effect on investment into, and productivity, in the 
industry and supply chain (including CBH revisiting its own $750 million 
investment in its 100 receival sites of the future); and  

3. the indirect costs driven into the supply chain by additional regulation, 
resulting in wasted capital from duplication of assets and loss of scale 
efficiencies, estimated to be in the range of A$8.5 million - $17 million per 
year. 

 Rather than seeking to increase regulatory costs on WA growers, CBH supports the 
view of the Department that “the Australian industry should be aiming to reduce the 
cost of landing its wheat in importing countries in coming years…”.   Such an 
outcome can only be achieved if all stakeholders - growers, industry, and 
government, work together to reduce supply chain costs. 

 
(c) WA growers, and WA’s major grain producer groups, do not support increased 

regulation of their grain supply chain.   

 As a co-operative, CBH is incentivised to keep supply chain costs low for its grower 
members and CBH’s exemption from Parts 3-6 of the Code has contributed to CBH 
providing the lowest supply chain fees in Australia by a considerable margin;  

 CBH’s rates are transparent and can easily be compared to market rates, allowing 
growers and exporters to consider and choose competitive alternative options where 
it is in their interests to do so;  

 Competition is encouraged by WA growers and CBH, and has occurred – many 
exporters accumulate grain in the WA market and competitors to the CBH supply 
chain have also emerged.  Providing an efficient and low-cost export supply chain 
ensures the WA is attractive to grain buyers, allowing for a competitive market for 
WA grain and adequate volumes in the supply chain to achieve efficiencies of scale, 
further supporting low fees and ongoing investment in the supply chain. 

 WA growers, and WA’s major grain producer groups, feel strongly that there is no 
need to regulate their grain supply chain and create inefficiencies and costs for WA 
growers that would harm their international competitiveness, and support retention of 
the co-operative exemption.

4
 New regulation would be a backwards step for the WA 

grain industry.

                                                      
3
 This estimate is based on CBH’s past experience of the direct cost to CBH and WA growers of dealing with port access undertakings 

required under the Code’s predecessor - the Wheat Export Marketing Act 2008 (Cth) - over a 5 year period from 2008-2013, which was 

estimated to be between $2.6 and $3.5 million.  This amount comprised only the external legal fees incurred by CBH during that time, 

not the cost of internal resources required to address the regulatory requirements – since that time, CBH has also had additional 

experience in the costs associated with ACCC regulatory oversight.  Further, the costs incurred during that period only related to 

regulation of wheat exports at CBH’s four ports, whereas what is proposed is an expansion of the Code to all grains at ports, and 

application to all of CBH’s 150 upcountry receival points.  Therefore, CBH estimates an increase in direct compliance costs to be in the 

vicinity of A$1.5 million per year. 

4
 WA Farmers Federation, Submission to Wheat Port Code Review Taskforce, March 2018, p. 2. 
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NEED FOR THE CODE 

1.1 Introduction 

1. It is important for stakeholders to understand that WA growers operate in a very different market to 
their Eastern States counterparts. 

2. Eastern States grain production is first used for domestic consumption, with any surplus then 
exported.  Conversely, the vast majority of grain produced by WA growers (approximately 90%) is 
exported to international markets, primarily to South East and North Asia (31% and 25%, 
respectively).  As noted by the Department, Australian wheat exporters are price-takers in these 
international markets.

5
 

3. WA grain has historically had a market advantage due to its geographical proximity to South East 
Asia, and the quality and consistency of its grain.  However, the international competitiveness of WA 
growers is currently under significant threat, primarily because of the rise of alternative origins like 
the Black Sea region.   

4. The Black Sea region benefits from much higher yield than WA (on average, up to 6 tonnes per 
hectare in the Krasnodar district compared with 2 tonnes in WA), and can produce significantly 
higher volumes (over 100 million tonnes per year, compared to about 12 million tonnes, 
respectively).   

5. Those factors allow wheat from alternative origins to be delivered into WA’s main (and closest) 
contestable market, Indonesia, at a much lower price: 

Figure 1: Cost curve depicting cost of delivering a tonne of wheat into Indonesia from various 
origins 

 

 

6. With it currently being up to approximately A$67 per tonne more expensive to grow and land wheat 
into Indonesia than their competitors, WA growers will be significantly disadvantaged by 
unnecessary domestic regulation that increases supply chain costs.  

                                                      
5
 Department of Agriculture & Water Resources, Wheat Port Code review: interim report of the Competition and Consumer (Industry 

Code – Port Terminal Access (Bulk Wheat)) Regulation 2014, April 2018, p. 38. 
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7. To that end, CBH estimates that the proposed additional regulation (that is, expanding the Wheat 
Port Code to cover all grains, not just wheat, and the extension of the regulation to upcountry 
receival points) would impose additional direct and indirect costs on the WA supply chain which will 
reduce value for WA growers in exporting their grain by between A$10 million - $18.5 million per 
year. 

8. While the ACCC have referred to vague “concerns” as justification for this regulatory expansion, the 
reality is that the actual users of CBH’s storage and handling infrastructure in WA consistently 
receive a low-cost, efficient and competitive service. 

9. Further, it is also important to note that at every point along the supply chain it is clear that CBH’s 
rates and costs are transparent and can readily be compared to similar providers.  For example: 

(a) CBH’s storage and handling rates for growers and exporters
6
 can be compared to on-farm 

storage rates and published storage prices and actual operating costs known to many 
exporters who may also operate or access storage in other jurisdictions, both in Australia 
and globally

7
;  

(b) CBH’s freight transport rates
8
 can be compared to grower’s own costs of carting or contract 

trucking rates; and 

(c) CBH’s port charges can be compared with the port charges of other Port Terminal Service 
Providers (PTSPs). 

10. These costs are 100% transparent.  If a grower or exporter believes that the costs that CBH 
proposes to charge at any of those points are not suitable for any reason, they may, and do, seek 
alternative competitive options (including storing grain on farm for delivery direct to port, or trucking 
grain to an alternative receival point if that provides a higher return).  

11. Due to scale and attendant efficiencies however, CBH provides a consistently low-cost supply chain 
which the majority of growers and exporters in WA choose to use as it services their requirements to 
export their grain to international markets.  For example, CBH consistently provides Australia’s most 
competitive storage and handling fees: 

Figure 2: CBH Storage and Handling fees (minus grower rebates) compared to other 
Australian major bulk handling providers 

 

                                                      
6
 See CBH website at https://www.cbh.com.au/fees-and-rebates/fees-and-rebates-schedule, 

https://www.cbh.com.au/marketers/agreements-and-charges.    

7
 For example, Glencore operates storages and ports in South Australia, Canada and the United States; Cargill operates storage in 

NSW, Victoria, South Australia, the United States, Canada, Europe and South America; GrainCorp operates storage in NSW, 

Queensland, Victoria, and the United States; Bunge operates storage in WA, South America, United States, Canada and Europe. 

8
 See CBH website at https://www.cbh.com.au/fees-and-rebates/freight-rates. 

https://www.cbh.com.au/fees-and-rebates/fees-and-rebates-schedule
https://www.cbh.com.au/marketers/agreements-and-charges
https://www.cbh.com.au/fees-and-rebates/freight-rates
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12. CBH is also the lowest cost bulk wheat port terminal service provider by a considerable margin, with 
a port / shipping cost of $12.20 per tonne. 

13. Similarly, the daily price for grain posted by CBH’s marketing arm (CBH Marketing and Trading), 
can be compared to the world price for that commodity published on the Chicago Board of Trade 
(CBOT), or to the prices of any of the 14 other exporter’s currently acquiring grain in the WA market.  

14. Accordingly, it cannot reasonably be said that CBH engages in monopolistic behavior that exploits 
WA growers, or has used its position to exclude exporters.  Conversely, despite the greater number 
of storage and handling service providers in the Eastern States, it is notable that this has not actually 
translated into lower fees being charged to growers in those States, or higher prices consistently 
being paid for their grain. 

1.2 Request for information 1  

Why would a vertically integrated PTSP choose to give other exporters access 
to up-country grain stocks in its network, when it could export the grain 
through its exporting-arm and gain the extra profits?  

Are there commercial incentives or disincentives to vertically integrated 
PTSPs encouraging third-party exporters to utilise their up-country networks 
and to access their up-country grain stocks?  

1.2.1 Growers demand choice 

15. As a grower owned co-operative, CBH has no incentive or benefit to gain from exploiting growers or 
exporters in their supply arrangements.  Rather, CBH and its WA grower members have a significant 
interest in ensuring their crops are supplied into global markets by way of an efficient and effective 
supply chain at a competitive price.  

16. Further, in addition to its statutory obligations to provide open access port facilities,
9
 WA grain 

growers have a clear expectation that CBH will provide exporters with open access to its storage 
and handling network so that growers can maximise their grain marketing options. Attracting grain 
into its storages from growers and ensuring that growers have many options to sell once their grain 
is in CBH’s storage makes the CBH system more attractive than alternatives that do not offer the 
same competition for grower’s grain.  In addition with the increasing growth of on farm storage, there 
is generally excess upcountry storage capacity such that CBH has every incentive to seek to have 
its capacity utilised. 

17. Further, as is well known and has been publicly announced by CBH, it has been embarking on a 
process to seek to ensure its facilities are operated efficiently and located in appropriate locations to 
make them attractive to growers.  Given this statement, CBH clearly has every commercial incentive 
to seek to have its storage utilized.  Accordingly, leaving aside that there are no barriers to entry to 
developing upcountry storage by other competitors, CBH has every commercial incentive to have 
other exporters utilise CBH’s upcountry network. 

18. To that end, CBH has and always will seek to encourage the most competitive market possible for 
WA grain, including facilitating competition through increased access to rival exporters – something 
that again has factually occurred with the growth of marketers (14) operating in WA to the benefit of 
WA growers. 

19. As a case in point, the Long Term Agreements (LTAs) CBH has negotiated with exporters for 
access to capacity at CBH ports have provided the basis for which an increased number of exporters 
are participating in the market, seeking to purchase WA growers’ grain.  As a result of open access 
provided by CBH, there are now 14 grain exporters currently operating in WA (utilising CBH’s export 
facilities).  This has facilitated both upstream and downstream competition to the benefit of all WA 
growers. 

                                                      
9
 Bulk Handling Act 1967 (WA), s. 19. 
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20. As the ACCC indicated in its recent Bulk Wheat Ports Monitoring Report, all exporters in WA have 
been able to acquire capacity, and CBH Marketing and Trading has not increased its market share 
across port terminals in Western Australia.

10
  The ACCC also found that there was a shift in the 

exporters using CBH’s terminals, with large volumes of exports undertaken by exporters outside the 
top five largest exporters, which the ACCC considered a positive indication that growers have 
several options to sell their grain for export.

11
   

21. This is further evidence to support the view that the access regime in WA is working effectively and 
competition for grower’s grain and capacity at CBH’s port terminals is healthy.  

1.2.2 The importance of throughput 

22. CBH will always seek to invest in supply chain infrastructure and undertake its business operations 
with the aim of providing WA grain growers with access to an efficient, low-cost, and well managed 
value chain.  By way of example, CBH announced in 2017 that it will be making further investment in 
its grain supply chain with in excess of $750 million expenditure planned for expansion and 
maintenance projects across the Western Australian receival network.  

23. Generating an acceptable return allows the co-operative to make this type of investment in its grain 
supply chain.  Such investment is contingent on attracting sufficient throughput; not least of which 
occurs by attracting exporters to utilise the CBH supply chain.  Maximising volume in the storage 
and handling network therefore remains an absolute priority. 

24. There may be many factors which determine whether an exporter chooses to acquire grain from a 
PTSP supply chain, however, two of the key reasons are typically supply chain fees and access.  
CBH notes that, to ensure the most competitive market possible for WA growers’ grain, CBH’s 
grower members have made clear their expectation that CBH will offer open access to efficiently 
operated export infrastructure and will provide all customers with an efficient low-cost service.   

25. The CBH supply chain provides exporters with a low-risk export pathway with guaranteed protection 
of grain quality.  To the previous point, it is worth noting that the CBH will compensate exporters for 
every tonne of grain that it cannot outturn, or which it cannot outturn to the receival standard at 
which it receives the grain. As a result, exporters prefer exporting from the WA supply chain because 
of its ease of use, and reduced risk due to its consistent execution capability. 

26. CBH has an incentive to offer an efficient and low-cost service that is fit for purpose as otherwise its 
customers (who are global exporters with experience in running storage systems internationally and 
have the financial capacity to invest) will build their own storage and handling network. This situation 
would remove volume from the CBH system, increasing unit costs to the detriment of all WA 
growers. 

1.3 Request for information 1 (cont.) 

What factors mitigate for or against the trading arms of these PTSPs 
capturing more—or all—of a regional grain market for themselves? 

27. For the reasons set out below, prudent risk management practices make it highly unlikely that the 
trading arm of an Australian-based PTSP (such as CBH Marketing and Trading) would be in a 
position to acquire the entire Western Australian annual grain crop (of an average 12.2 million 
tonnes, approximately 60% of which is wheat). 

1.3.1 The need for considerable and established markets and customers 

28. As a statement of general principle, any organisation acquiring grain must have appropriate markets 
and customers to whom that grain can be on-sold.  The capacity of the trading division of an 
Australian-based PTSP to have such considerable sales and marketing resource in place along with 

                                                      
10

 ACCC, Bulk wheat ports monitoring report 2016-17, p. 18 

11
 Ibid, p. 64. 
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established and/or contracted buyers to take on the entire annual crop, would be a substantial and 
difficult exercise. 

1.3.2 Single origin risk 

29. Marketing an entire season’s volume within a 12-18 month window (the average period to market a 
particular season’s crop) would require considerable sales and marketing resources.  In CBH 
Marketing and Trading’s case, the cost of holding the entire WA grain volume, and the resultant risk 
of being unable to sell the full volume, represents a considerable trading risk. 

1.3.3 Mitigating financial risk 

30. Acquiring the entire WA crop (average 12.2 million tonne) would require a significantly larger facility 
than CBH Marketing and Trading currently borrows (and would almost certainly require security over 
the CBH storage and handling business) in order to purchase that volume from growers as ‘cash’, 
ahead of selling that grain to international markets.  In CBH Marketing and Trading’s case, securing 
such a facility, and in turn managing the assorted trading risk (including foreign exchange, futures 
and freight), represents an unacceptable level of risk.   

1.3.4 Grain growers demand multiple exporters  

31. Just as grain growers procure fertiliser, chemicals and financial products from a range of service 
providers, so do they also seek to market their grain to a variety of exporters in an internationally 
competitive landscape. 

32. WA grain growers have a clear expectation that CBH will provide acquirers with open access to its 
storage and handling network thus assuring growers appropriate competition and choice. 

33. Over and above choosing an exporter(s) offering the most attractive terms (price, payment period, 
cash and financing options etc), grain growers also manage on-farm financial risk by avoiding selling 
all of their volume to a single exporter (thus avoiding a concern of “all the eggs in one basket”). 

1.4 Request for information 2 

In theory, when a vertically integrated port operating-exporting business is 
involved in trading a commodity in international markets, the business has no 
incentive to charge excess prices for its port terminal services.  If it did, it 
would be a cost-burden on its trading arm, which would diminish its trading 
arm’s competitiveness in the international market, in which it is a price-taker. 

34. Correct.  In CBH’s case, it has no incentive to charge excess prices for its port terminal services on 
the basis that: 

(a) the burden of increased costs would ultimately be passed on to WA growers (who own and 
control the co-operative); 

(b) it would inhibit throughput volume into the CBH supply chain; 

(c) it would create inefficiencies to the extent that competitor supply chains would be artificially 
encouraged to enter by capitalising on apparent high margins; and 

(d) it would make WA grain less competitive into international markets, threatening the industry 
and jeopardising grower returns. 
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1.5 Request for information 2 (cont.) 

In the context of the Australian bulk wheat supply chain, the department 
understands that although the initial incidence of port-terminal costs falls on 
exporters, in practice exporters pass these costs in full back to grain growers. 
In the absence of competitive constraint, the department notes this would 
diminish the incentive for vertically integrated PTSPs to provide service at 
lowest cost.  

35. As outlined above, it is correct to assume that the burden of increased port terminal costs will 
ultimately be passed on to the grower but CBH does not agree that this diminishes the incentive for it 
to provide service at lowest cost. 

36. This is because, as a grower owned co-operative, CBH has no incentive or benefit to gain from 
exploiting growers or exporters in their supply arrangements.  Rather, CBH and its WA grower 
members have a significant interest in ensuring their crops are supplied into global markets at an 
efficient price. 

37. Conversely, CBH is actually incentivised to provide service at the lowest cost due to grower 
ownership of the co-operative.   

38. As noted above, the ACCC have recently found that all exporters in WA have been able to acquire 
capacity, that CBH Marketing and Trading has not increased its market share across port terminals 
in WA, and that there has been a shift in the exporters using CBH’s terminals, with large volumes of 
exports undertaken by exporters outside the top five largest exporters.  This is further evidence to 
support the view that the access regime in Western Australia is working effectively and competition 
for grower’s grain and capacity at CBH’s port terminals is healthy. 

39. Further, as indicated above, if there are high supply chain costs then an efficient competitor can view 
this as an entry opportunity whereby it could obtain higher margins and ultimately displace an 
inefficient incumbent.  This potential competition provides a competitive constraint on any port 
terminal operator or storage provider. 

40. CBH notes that there is no factual evidence to show CBH increasing port terminal prices or 
upcountry storage and handling prices, indeed the evidence is to the contrary with CBH determined 
to decrease prices to the benefit of WA growers and marketers that buy their grain.  

1.6 Request for information 2 (cont.) 

How common it is for exporters to absorb some or all port terminal costs or 
for these costs to passed back to farmers in full? 

41. It is CBH’s experience that port terminal costs (and, in fact, all supply chain costs) are typically 
passed on to the grower in full. 

2. ALTERNATIVE REGULATORY ARRANGEMENTS  

42. CBH notes the findings of the Department in its interim report and agrees that alternative regulatory 
or non-regulatory industry access arrangements are not warranted at this stage.

12
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2.1 Request for information 3  

Noting the desire among some industry participants for greater industry self-
regulation, and the reluctance among other industry participants for this 
proposal, what further work is required by the industry to prepare for possible 
transition to self-regulation? What governance arrangements would need to 
be established to ensure compliance with a voluntary industry code of 
conduct? 

43. It is CBH’s view that the next review of the Wheat Port Code in 2020 represents the opportunity for 
the Australian grain industry to commence transitioning towards repeal of the Wheat Port Code, and 
that related issues – including the potential for self-regulation – can also be considered through that 
review process. 

44. Until that time, given the significant resources already expended by CBH to ensure compliance with 
the Wheat Port Code, it is sensible for the system to continue in its current form.  

3. EFFECT OF THE CODE ON PORT TERMINAL FACILITIES AND 
COMPETITION 

45. CBH notes and generally agrees with the Department’s findings in the interim report that: 

(a) the Code is providing a better targeted form of access regulation than the former mandatory 
access test; and 

(b) the two-tiered structure of the code is operating effectively, reducing regulatory burden and 
providing operators with increased flexibility at port terminals where incentives for desirable 
behaviour are sufficient.

13
 

46. CBH also notes and agrees with the Department’s view that, in theory, LTAs have always been 
available as a mechanism to allocate port capacity.

14
  However, in practice, before the Wheat Port 

Code came into effect and CBH was granted an exemption, between 2009 and 2014 CBH was not 
permitted to offer LTAs to its customers under the compulsory undertakings that it was required to 
lodge.  The reality of trying to implement changes to port capacity allocation that required regulatory 
approval was costly, inflexible and frustrating. 

47. By way of example, prior to being exempted from the Code, over a seven month period beginning in 
early 2014, CBH sought to shift to LTAs as a way of allocating port capacity, due to significant 
customer dissatisfaction with the auction capacity allocation system which had resulted in large 
capital outlay by exporters every year and high risk.   

48. Despite the majority of exporters by number and volume supporting and urging a change to CBH’s 
capacity allocation system, the regulator’s inflexible change approval process under which port 
capacity changes were managed meant CBHs proposed undertakings were rejected three times by 
the ACCC.  At one point the rejection from the regulator came so close to the capacity booking 
period and, subsequently, the harvest period due to delays in the regulator’s consultation process, 
CBH had to revert to the auction system at the final hour, right before harvest commenced – causing 
significant frustration and uncertainty for the exporters seeking to buy grain from WA growers and 
make international sales.  It was not until the exemption was granted in late 2014 that CBH was able 
to move forward and negotiate LTAs directly and flexibly with its customers, ensuring their feedback 
could be incorporated into the agreements. 
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49. Once CBH was exempted from the Code and was no longer subject to a regulatory drawn-out 
approval process, the LTAs CBH subsequently negotiated created considerably enhanced access 
certainty and flexibility of service for export customers.   

50. These LTAs were designed to provide CBH’s storage and handling customers with greater certainty 
on the shipping capacity they could access over a five-year period, providing both the exporter and 
CBH with transparent investment signals.  In the first year of introduction, 10.2 million tonnes of 
capacity were booked under LTA arrangements with another 6 million retained under ‘first-in-first-
served’ short term capacity arrangements; a clear indication that CBH’s new flexible, tailored 
arrangements provide the market with much needed flexibility. 

51. To reiterate, the exemption under the Code allowed CBH to implement the LTAs which gave clear 
signals by commercial customers of their long term needs which gave CBH added certainty to be 
able to invest in its port terminals and upgrade its upcountry storage and handling network.  

3.1 Request for information 4  

Information received during consultations and in submissions suggests the 
code is contributing to workable outcomes for PTSPs and exporters. 
However, evidence provided to date suggests there is no clear effect of the 
code on the level of investment in port terminal facilities, or on competition in 
the markets for up-country grain acquisition, transport and handling, or export 
services. Additional evidence and case studies or examples of actual benefits 
or losses attributable to the operation of the code or its failure would help in 
the development of findings from this review. 

52. CBH as the main investor in new infrastructure had not sought previously to explain the linkages in 
detail. As we noted above while operating under an exemption, CBH has been able to provide a high 
level of engagement, innovation and agility to its export customers (eg the LTAs

15
) that would have 

been unlikely had CBH been obliged to operate under the higher tier requirements of the Wheat Port 
Code.     

53. By way of example, the commercial certainty and efficiencies arising out of enhanced port 
operations brought about by CBH’s exemption have contributed to CBH’s plans for a $750 million 
investment in its grain supply chain, allowing CBH to provide increased export capacity and better 
service to growers - both providing real benefits for WA growers and exporters.   

54. Conversely, without its exemption, the inherent inflexibilities of the Code add complexity and cost to 
the supply chain, which is naturally exacerbated during periods of high volume.  For example, CBH 
considers it is unlikely that CBH would have been able to as efficiently manage the export task for 
the record 16.6 million tonne harvest in 2016/17. The Code exemption allowed CBH to deal directly 
with its customers to seek practical solutions in accommodating the large harvest and the needs of 
its exporter customers rather than having a regulator interposed between customer and 
infrastructure owner. In agriculture with the fluctuations of weather, there is a need for flexibility and 
timeliness in addressing regional issues. 

4. IMPROVING THE CODE 

4.1 Review of ACCC exemptions 

55. Given CBH operates under an exemption to the Code granted by the Minister rather than the ACCC, 
CBH has no strong position on calls for ACCC exemptions to be subject to review (aside from 
generally noting that continual review and re-review of exemptions and capacity allocation systems 
reduces certainty and increases costs and should therefore be avoided). 
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56. However, CBH notes that the Code already contains a clear mechanism for review of Ministerial 
exemptions by the Minister in prescribed circumstances.  CBH supports retention of this mechanism, 
also noting that the ACCC has stated that it would not be appropriate for the ACCC to conduct, or 
presumably review, such exemptions.

16
   

4.2 Amendments to the Code 

57. The Department has suggested that some amendments to the Code could improve its operation, 
clarify and streamline its reporting obligations, and aid enforcement. Those amendments, and CBH’s 
comments, are set out below: 

(a) specifying a minimum forward reporting period for daily port loading statements.   

At a high-level, CBH currently publishes shipment details to the ACCC as soon as they are 
provided by the exporter and will continue to do so.  Any introduced minimum forward 
reporting requirements should not impede industry practice and should not inhibit flexibility 
such that Australian grain exports are further disadvantaged.  CBH would welcome the 
opportunity to review and comment on the precise wording of any proposed amendment.  

(b) PTSPs providing the ACCC with a less frequent (monthly, rather than daily) retrospective 
port loading statement report showing executed bookings.   

Again, at a high level, CBH currently publishes a public daily shipping stem report (which is 
preferred by our customers) and will continue to do so.  Any changes to additional reporting 
requirements over and above the provision of the shipping stem information should consider 
the cost to align the PTSP’s IT system with the regulator’s requirement.  Again, CBH would 
welcome the opportunity to review and comment on the precise wording of any proposed 
amendment. 

(c) redrafting defined terms related to the provision of port terminal services.   

CBH would welcome the opportunity to review and comment on the precise wording of any 
proposed amendment. 

(d) attaching pecuniary penalties to certain clauses to encourage compliance.   

At a high level, CBH understands the reasoning behind this proposal and submits that 
penalties need to be reflective of the breach and the expected obligations and standards 
must be clear.  CBH would welcome the opportunity to review and comment on the precise 
wording of any proposed amendment. 

(e) redrafting part 5 of the code regarding expected capacity and performance indicators to 
ensure clarity of obligation and consistency of compliance. 

CBH agrees that clarity and consistency of regulation is important but notes that it is not 
required to comply with Part 5 of the Code.  CBH would welcome the opportunity to review 
and comment on the precise wording of any proposed amendment. 

(f) removing clause 29(1) (reporting of demurrage days)  

While CBH is not required to comply to clause 29(1), CBH agrees this is a sensible removal 
as PTSPs do not hold this information in relation to vessels loading at their facilities.  CBH 
would welcome the opportunity to review and comment on the precise wording of any 
proposed amendment. 

(g) providing the ACCC with the ability to review its approval of capacity allocation systems 
under clause 25.  
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As commented above, CBH generally notes that continual review and re-review of 
exemptions and capacity allocation systems reduces certainty and increases costs and 
should therefore be avoided where possible. 

4.3 Request for information 5  

The department believes the suggestion that port loading statements be 
reported in a consistent format and over a consistent time frame is 
reasonable. The department seeks comments from stakeholders on the 
possible standard format (or minimum content) and appropriate reporting 
horizon for port loading statements. 

58. Consistent with its earlier submission to the review, it is CBH’s view that the provision of a port 
loading statement is a necessary business practice that forms both a basic and important element of 
coordinating effective port operations and part of providing comfort to attract and retain customers to 
the port terminal, and therefore would be provided by prudent operators in some form in any event.  

59. Currently CBH provides a public daily shipping stem report which is preferred by our customers and 
will continue to do so.  Any changes to additional reporting requirements over and above the 
provision of the shipping stem information should consider the cost to align the PTSP’s IT system to 
the regulator’s requirement. 

5. EXTENDING THE CODE TO COVER REGIONAL GRAIN 
STORAGE INFRASTRUCTURE AND STOCK INFORMATION 

60. CBH does not support expansion or amendment of the Code to up-country receival sites or to 
require enhanced grain stocks reporting, and agrees with the Department’s interim view that there is 
no strong evidence to warrant such an expansion.

17
    

61. Further, CBH does not support the ACCC’s more recent proposal to expand the Code to cover all 
grains at ports, not just wheat.

18
 

62. In CBH’s view, additional regulation is only warranted when there has been demonstrated market 
failure.  This is particularly pertinent when considering the additional cost of such regulation to WA 
growers at a time when they are facing significant international competitive threats.    

63. CBH notes that despite the Department’s call for evidence to justify expansion of the Code, the most 
vocal proponents of regulatory expansion have not provided any actual evidence of market failure.  
Instead, all that has been provided are references to vague “concerns” that have been raised by 
undisclosed parties, or “concerns” which have no readily apparent basis.

19
    

64. Similarly, despite requests from the Department, no actual evidence of deficiencies in the protections 
already offered by the recently expanded general competition law have been provided.  In fact the 
entry of new port terminal and storage and handling providers and innovation in services offered by 
existing providers is evidence of commercial or industry solutions to service the market demand.  
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65. Conversely, as set out below, there are strong reasons not to expand the Wheat Port Code to each 
of the three proposed areas.   

66. More generally, CBH notes that any extension of the Wheat Port Code would clearly be at odds with 
its purpose, which the Department correctly stated was intended to be a “light-touch” access-based 
regulation, which gives precedence to competitive negotiation in determining the terms and 
conditions of access.

20
  

5.1 Expand to up-country receival points 

67. There is ample evidence that upcountry storage and handling is entirely contestable in the sense 
that there are no barriers to entry to create new storage facilities and networks.

21
   

68. In fact, the evidence is that new entrants are able to selectively choose strategic sites and create 
networks that best service their exports.

22
    

69. Even the ACCC has conceded that individual storage facilities are possible to duplicate, on-farm 
storage has increased, and alternative supply chains have emerged.

23
 

70. Exporters ship grain from the CBH supply chain year round, loading over five hundred of grain 
vessels per year which are then shipped to over 30 countries.  To meet this task, CBH outturns grain 
to the quality that meets the receival standard otherwise contract penalties can be invoked.  There is 
no evidence to suggest that this supply chain is not meeting the needs of not only our growers, but 
also the exporters that buy their grain, as well as the international customers of WA grain. 

71. It is CBH’s view that the development of regulation for up-country facilities, would be an attempt to 
address an imagined problem based on vague, unverified and unprovable claims, and would merely 
result in unnecessary complexity and, ultimately, costs for growers.   

5.2 Require enhanced stocks reporting 

72. As discussed above, unlike the Eastern States, WA is an export focused State with around 90% of 
our crop exported to the international market in any given year.   

73. In this context, the release of WA growers’ stock information would expose their stock position to the 
international market, which would very likely be to their commercial detriment given the lack of 
information available from global competitors (like the Black Sea regions) in their home countries.  
Conversely, there is absolutely no economic analysis to show there is a benefit to WA growers from 
the release of stock information.   

74. Given recent industry discussion on stock disclosure and to further understand the views of WA 
growers, CBH conducted a survey in 2017 seeking grower’s feedback on whether they supported a 
requirement for CBH to provide stock information on a public basis.  In that survey, 83% of growers 
responded that they are opposed CBH providing, or being required to provide, public stock 
information, with many respondents stating that this is their personal information and expressing 
their concern that it would have a negative impact on grain prices.   
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75. Nevertheless, CBH is focused on working with growers to provide them with the information they 
consider valuable to their farm business.  Accordingly, to assist in their marketing decisions, from the 
2017/18 harvest CBH has provided growers and exporters with the same harvest receival and grain 
quality information by grade and port zone on CBH’s private LoadNet (non-public) platform.  

5.3 Expand from wheat to all grains 

76. In its May submission, the ACCC also called for the Wheat Port Code to be expanded from wheat to 
all grains.  No actual evidence of market failure in the export of other grains was provided to justify 
the proposed expansion.   

77. Wheat export regulation under the Code fell out of the Wheat Export Marketing Act and before that 
the abolition of the single desk in 2008.  Every other grain commodity – barley, canola, oats and 
pulses – has been successfully exported from Australia for many years under no regulatory regime 
with no issues, highlighting the lack of evidence to support an expansion to all grains.   

78. This unnecessary increase in regulatory burden over another 30% of Australia’s grain exports would 
only mean further costs borne by Australian growers.   

6. Conclusion 

79. CBH considers that it is delivering a service meeting the needs of the industry.  Indeed the evidence 
is that CBH handled a record harvest efficiently because it was exempted from the Code. It does not 
follow that merely because it currently meets the needs of almost the entire WA industry that 
competition (whether actual or potential) is lacking and that new entrants are constrained from 
entering other than by normal market forces.  As the telecommunications industry has and is 
continuing to demonstrate, investment in infrastructure in regional areas needs to be considered 
very carefully and there are dangers arising from regulatory intervention that leads to under 
investment or inappropriate investment. CBH believes instead that farmer focused co-operatives 
with a track record are best placed to look after the interests of growers. In the absence of 
compelling evidence of market failure CBH submits that the Department should be very reluctant to 
seek Government intervention in markets due to the distortions and unintended consequences that 
can arise. 

80. CBH works hard to ensure that its current service is meeting the market expectation of all 
stakeholders and there is sufficient capacity available at a fair price, however, its position does not 
provide it with any protection from competitive entry if it fails to do so. 

81. CBH appreciates the opportunity to contribute to this review and will continue to work with the 
Department for grower focused outcomes.  CBH will also continue to seek opportunities to engage 
with stakeholders, including the ACCC, to ensure that the position of CBH and WA growers is 
properly understood.  We look forward to continued engagement with the Department. 
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