
 
 

Maurice Blackburn Pty Limited 

ABN 21 105 657 949 

Level 10 

456 Lonsdale Street 

Melbourne VIC 3000 
 
PO Box 523 

Melbourne VIC 3001 
 
DX 466 Melbourne 
 
T (03) 9605 2700 

F (03) 9258 9600 

 
 

 
 

www.mauriceblackburn.com.au  

 
 
 
 
 
 
 
 
 
 

 
9 September 2016 
  
 
 
 
Director, Legislation Policy and Information Services 
WorkSafe Victoria 
GPO Box 4306 
Melbourne VIC 3000 
 
 
 
 
Submission to WorkSafe Victoria – Changes Proposed to OHS and EPS Regulations – 
July 2016 
 
Maurice Blackburn Lawyers thanks WorkSafe Victoria for the opportunity to comment on the 
changes proposed to Occupational Health and Safety Regulations 2007 (“the Regulations”) 
and the Equipment (Public Safety) Regulations 2007 (“EPS Regulations). 
 
Maurice Blackburn‟s response focuses on Part 4.3, regulation 4.3.19; Part 3.1, regulation 
1.1.5 of the changes proposed to the Regulations; and Part 5, Regulation 501(1) and 602(1) 
of the EPS Regulations. 
 
Regulation 4.3.19 
 
As Australia‟s leading social justice firm, Maurice Blackburn‟s focus is advocating to ensure 
Australians are not unnecessarily exposed to the risks of asbestos, as well as ensuring 
proper access to legal rights to compensation for those people who are suffering from 
asbestos-related diseases. It is for this reason that Maurice Blackburn does not support the 
change proposed to regulation 4.3.19, under which mandatory checks for asbestos on any 
building, structure, ship or plant made on or after 31 December 2003 would be removed.  
 
Our substantive position is that while this change may make rational, economic sense it does 
not reflect the reality of the current Australian position, and in turn, and likely unintentionally, 
does pose legitimate and serious risks to the health and safety of Victorians. Although it is 
illegal to manufacture asbestos-containing material in Victoria, as recent events have made 
clear asbestos is unfortunately still used in products manufactured in some countries, which 
have then been found in imported building materials used in Australia. If this proposed 
change was made, it would result in the use of such asbestos-containing materials going 
undetected, impacting negatively on the health of exposed individuals, and making it difficult 
for these claimants to prove liability in the future. 
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Maurice Blackburn recognises that such consequences are not the likely intention of 
WorkSafe Victoria, and it is hoped that through this submission process that WorkSafe 
Victoria will properly and thoroughly consider these concerns in further detail before making 
any such changes that could pose a legitimate risk to health and safety. 
 
History of asbestos use  
 
Asbestos is a naturally occurring mineral prized for its fire-resistant qualities. It can be used 
in a range of applications, including in insulation, automotive parts and most particularly in 
building products.  
 
Asbestos cement products, such as flat and corrugated sheeting and pipes, were widely 
used in the construction industry in Australia in the 20th century, as they were regarded as 
inexpensive, easy to use, and resilient. Asbestos was mined and manufactured locally. This 
domestic production, combined with imported products, resulted in Australia having the 
world‟s highest per-capita use of asbestos in the 1950s.1 Internationally, the use of asbestos 
products peaked in the 1970s.2  
 
The domestic manufacture and sale of asbestos-containing building products, pipes, brake 
linings and other products belatedly ceased in 1987.3  
 
Despite the level of knowledge about the dangers of asbestos, the mining of asbestos and 
manufacture of asbestos-containing products continues. In 2013, almost a million metric tons 
of asbestos were exported from Russia, China, Kazakhstan, Brazil and India.4  
 
„Three waves‟ of Mesothelioma 
 
Mesothelioma caused by exposure to asbestos is far reaching, and an increasing proportion 
of cases are arising from exposure other than during asbestos mining, manufacture and 
heavy industrial use („first wave‟) and mainstream product use („second wave‟). A „third wave‟ 
of cases is growing, arising from other sources of exposure, including disturbance while living 
in, or renovating, a home containing asbestos containing materials, or from „background‟ 
cases, where the individuals are often unaware that they have even been exposed to 
asbestos. These cases are typically caused by low-dose asbestos exposure and present 
later than the first two waves.5 
 
It is predicted that 19,427 cases of mesothelioma will be diagnosed in Australia between 
2015 and 2100. 58 percent of these are attributed to the continuing aftermath of „industrial‟ 
exposures from the first and second waves, with the remaining 42 percent coming from the 
third wave. Whereas cases from the first and second waves peaked in 1970, third wave 
cases are expected to peak in 2021, and continue beyond 2060.6 The magnitude of third 
wave mesotheliomas highlights the importance of continued regulation of ongoing asbestos 
exposures, and maintaining risk minimization strategies to deal with these exposures. 
Removing checks and balances is unlikely to help this projection, and may make it more 
difficult for Victorians, particularly those in the third wave, to prove liability when seeking 
compensation. By maintaining strict regulation there could be fewer deaths from 
mesothelioma in Australia in the 21st century.7 
 
Importation of asbestos-containing building products into Australia 
 
Since 2003, asbestos has been banned from being imported into Australia.8  
 
If it is found to have entered Australia, the importer of the asbestos-containing goods may be 
subject to penalties or prosecution. Border offences relating to asbestos attract fines of up to 
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1000 penalty units (approximately $180,000) or three times the value of the goods, 
whichever is the greater.9  
 
As is apparent from the recent spate of high-profile instances where imported products being 
used on Australian building sites have been found to contain asbestos, these laws are 
unevenly enforced. This means that despite bans being in place for a number of years now, 
Australians are still currently and regularly at risk of exposure to asbestos from such 
products, including in Victoria. 
 
These laws are unevenly enforced. In July of this year, Australian Border Force Commander 
Erin Dale revealed that more than 1,000 shipments have been flagged as fitting a high-risk 
profile for containing asbestos, of which 100 were tested. Since 2013, it has had 17 positive 
matches for asbestos and has finalized 10 investigations.10 However, it has also been 
revealed that since 2008, federal authorities have prosecuted just two companies who have 
been found to have imported asbestos-laced materials, and have only extracted $64,000 in 
fines. Despite a large number of recent scandals involving asbestos-containing materials in 
Australian workplaces, the maximum fine of $180,000 has never been imposed.11  
 
At the start of 2016, the CEO of the Asbestos Safety and Eradication Agency Peter Tighe 
said he was aware of 64 sites “where asbestos-tainted concrete fibre sheeting has been 
used in construction”.12 Since that time, the following incidents of Australian workers being 
exposed to asbestos have come to light: 
 

 In January 2016, asbestos-containing cement floor sheeting “clearly labelled not to 
contain asbestos when it was purchased” installed at two stations on the Adelaide 
Seaford railway line.13 

 In June 2016, Adelaide company Australian Portable Camps, was found to have 
imported asbestos containing cement fibre board for use in its portable structures 
used in the mining and construction sectors. These boards were also certified as 
“asbestos-free” when purchased.14 

 In July 2016, it was discovered that the new Perth Children‟s Hospital‟s concrete roof 
panels, which had been supplied by Chinese firm Yuanda, contained asbestos. 
These panels had been cut to allow installation of asbestos, likely exposing workers 
to liberated asbestos fibres.15  

 Also in July 2016, it was discovered that materials being used in the new Queensland 
State Government‟s Executive Building contained asbestos. These materials were 
also supplied by Yuanda.16 

 On 24 August 2016, at Nyrstar lead smelter in Port Pirie, eight 10-metre heat 
exchange tubes from China with „significant‟ amounts of asbestos were brought to the 
site exposing up to 700 workers.17  

 On 7 September 2016, it was reported that further building materials imported by 
Yuanda for the Queensland Government Executive Building test positive for 
asbestos.18 

 
Imports from China in particular appear to have played a role in the recent incidents. It has 
been reported that in that country, if a product contains less than 5% asbestos, it can be 
labelled as “asbestos free”. It appears that in a number of the above incidents, the products 
had been so labelled.19 
 
The CFMEU has published a list of jobs to which Yuanda has supplied building products 
recently, which includes a number of prominent sites in Victoria, including the Epworth 
Geelong Hospital and a number of CBD office towers.20 These buildings are now under 
investigation by the relevant state authorities. In addition, the UK Government‟s Health and 
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Safety Executive (HSE) has launched an investigation into Yuanda‟s UK operations to 
determine whether asbestos containing goods have also been imported into that country.21 
 
In a classic case of „kill the messenger‟, Immigration Minister Peter Dutton (who has portfolio 
responsibility for the Australian Border Force) claimed that the CFMEU was to blame for 
these recent incidents, claiming that it was fuelling difficult conditions in the building industry 
which was „driving Australian companies to “cut corners” by importing Chinese materials that 
may contain deadly asbestos‟.22 
 
Unions have expressed concern that this problem is only likely to worsen with the advent of 
the China-Australia Free Trade Agreement.23 
 
Such recent incidents make clear that there are significant risks if the relevant agencies and 
authorities become complacent with respect to the monitoring, checks and regulation of 
asbestos products and related materials in Australian states and territories. 
 
Exposure standards under the Regulations 
 
In Victoria, the Regulations at Part 4.3 regulate the use of asbestos in the workplace, 
requiring among other things that a register of asbestos be kept. 
 
The Regulations require that employers must ensure that a person is not exposed to an 
atmospheric concentration of asbestos fibres above the “asbestos exposure standard” – 
which is defined as 0.1 fibres per millilitre of air measured in an employee‟s breathing zone.  
 
The national guidelines for monitoring asbestos exposure notes that air samples should be 
between 100 and 1000 litres.24 That means that in a workplace sample of 500 litres, up to 
50,000 asbestos fibres can be detected in a single sample of air that workers are breathing 
before the “asbestos exposure standard” under the Regulations is breached.   
 
This is quite extraordinary in that there is no safe level of asbestos exposure25 and Maurice 
Blackburn has acted for a number of people who have had very low levels of exposure to 
asbestos who have contracted mesothelioma.  
 
We reiterate our submission in relation to regulation 4.3.19, namely that by allowing an 
employer or person with management and control of a workplace to assume asbestos is not 
present under Division 5 and 6 if the buildings, structures, ship or plant was built or made on 
or after 31 December, would put Victorian workers at avoidable risk. Mandatory checks 
should be maintained to ensure the identification of, and subsequent removal of any level of 
asbestos found in imported building materials used in Victorian construction, and in doing so 
helping to further minimise the risks of asbestos exposure for Victorians. 
 
Regulation 1.1.5 – Definition of „hazardous manual handling‟  
 
In relation to this proposed change, we hold reservations regarding the combining the current 
definitions "sustained" and "repetitive".  
 
They are different things in English language definition but also the practical application at 
present.  
 
Specifically, it will mean the definition impacts on current concepts of: 

- Sustained and Repetitive application of force; 
- Sustained posture; and 
- Repetitive movements. 
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This change would create unnecessary confusion, while current definitions provide clarity.  
 
Regulation 3.3.1 Application of Part (Prevention of Falls) 
 
The proposed regulation relating to the application of the Regulations to falls of two metres of 
less is not adequate.  
 
Through our experience in representing working Victorians every day and considering the 
public debate regarding these matters, we have significant reservations that Victorians will 
continue to have less protection than citizens in other States.  
 
The current definition should be removed and a new definition should align with National 
WHS Regulations that the definition and approach of a „fall” is “a fall by a person from one 
level to another.”   
 
Regulation 501(1) – General duties and 602(1)  
 
The proposed changes to the EPS Regulations include a proposal that “a supplier must not 
supply a tractor unless it is fitted with roll-over protection”. 
 
It is unclear whether consideration has been given to creating a similar prospective 
requirement for quad bikes. WorkSafe has appropriately been pursuing an ongoing strategy 
relating to quad bike safety and specifically to reduce the number of deaths and serious 
injuries. 
 
Conclusion 
 
In summary, Maurice Blackburn continues to hold significant concerns with respect to the 
current proposed changes to regulation 4.3.19.  
 
As noted earlier, whilst WorkSafe Victoria may be well-intentioned in its reasons for looking 
at economic reform in this area, such changes should not be undertaken if the consequence 
of this is putting the health and safety of Victorians at risk through undetected asbestos 
exposure. It is clear, particularly in light of the many recent and documented instances of 
asbestos imports in Australia, that despite strict bans being in place in Australia for many 
years, that asbestos import exposure remains a live and current risk nationally. Any changes 
that seek to weaken the checks and balances in place to protect people from asbestos 
exposure must be opposed. 
 

***** 
 
If you have any further questions, please contact Maurice Blackburn‟s General Manager of 
Public Policy and Strategy, Ben Hubbard at BHubbard@mauriceblackburn.com.au or on (03) 
9605 2700.  
 
Yours sincerely 

 
Greg Tucker 
CEO 
MAURICE BLACKBURN 
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