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Victorian Local Government Bill 2018 

Addressing all “inappropriate” behaviours 

Part 1 – Preliminary 

3 Definitions 

Recommendation: 

I recommend the inclusion of harassment, in particular sexual (and / or 
harassment related to other protected attributes outlined under the Victorian 
Equal Opportunity Act 2010 eg: gender identity, impairment, physical features, 
race etc) in the definition of serious misconduct at Part 1, 3 Definitions. Though in 
some of its forms, harassment may constitute gross misconduct. 

I recommend the inclusion of victimisation as defined in the Victorian Equal 
Opportunity Act 2010 in the definition of serious misconduct as above. 

Summary: 

The definition of serious misconduct under the Draft Exposure includes bullying 
but not harassment (sexual or any other form). 

Sexual harassment is experienced by 1 in 5 women and 1 in 20 men in the 
workplace at some time. 

Council is a workplace for councillors 

Resolution processes of Codes of Conduct should provide options to address 
complaints of harassment. 

Victimisation occurs in political public life. 

Discussion: 

Codes of Conduct and their resolution processes are the primary mechanism for 
dealing with issues of conflict that can and do arise between councillors. Some 
acts and behaviours, such as sexual harassment, currently fall outside Code of 
Conduct provisions. Sexual harassment is defined as an unlawful behaviour 
under the Victorian Equal Opportunity Act 2010. A Council as an employing 
organisation has provisions to deal with sexual harassment in the workplace, but 
this does not extend to Councillors, as they are not employees. 

Council, in its vast and varied forms, is a workplace for councillors therefore the 
inclusion of harassment, in addition to bullying, enables such behaviour to be 
addressed through Codes of Conduct, though it is worth considering how best 
this should occur.  
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Allegations of sexual harassment can be extremely fraught for all involved and 
may not be suitable for internal resolution processes but require investigation by 
external parties. 

Sexual harassment in the workplace is reported as one of the highest areas of 
complaint to anti-discrimination agencies. Sexual harassment disproportionately 
affects women, especially in the workplace. The Australian Human Rights 
Commission reports that 1 in 5 women experience sexual harassment in the 
workplace at some time (and 1 in 20 men).  

Victimisation, as defined under the Victorian Equal Opportunity Act, includes 
threats or detriment to a person/s for bringing a dispute or a complaint against 
another person/s. As witnessed in the recent City of Melbourne complaint and 
ensuing investigation, a complainant was subjected to detriment through the 
leaking of text messages to the media. I note that the political environment 
makes this a difficult area to consider, but it should not go unacknowledged that 
victimisastion does occur. In some cases, victimisation is unlawful. 

I was threatened following an application for a Councillor Conduct Panel (see 
discussion below). The councillor resigned, which caused the application to 
lapse, and they were subsequently granted a civic reception. As the mayor of the 
day, I was to preside over the occasion. Prior to the event, the resigning 
councillor issued a threat through our Executive Assistant, saying “I strongly 
recommend that they (myself and Deputy Mayor, who had been a witness to the 
incident that was the subject of the application) don’t attend (civic reception) 
because I cannot be responsible for what my friends and family will say or do.” I 
took this extremely seriously and council officers put security in place, though 
with hindsight, I believe the civic reception should have been cancelled. I also 
contacted the local Inspector of Police to seek advice. 

This threat is an example of victimisation as a result of having made a complaint. 
Such intimidation creates fear and anxiety and is unlawful. There are no 
legislative protections against victimisation. I accept that in some circumstances 
it can be difficult to prove. In my experience, there were numerous corroborating 
witnesses. 
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Integrity and Accountability in Council Leadership 

Part 7 - Council Integrity 

Division 7 – Councillor Conduct Panels 

Recommendations: 

1.  I recommend that the Act include the resignation of a councillor to cause a 
lapse in an application of misconduct or serious misconduct in addition to a 
general election during an application causing it to lapse. 

This could be achieved by broadening 207 (p 176) from Suspension of matters 
during an election period to, Suspension of matters, and the inclusion of a 
specific point - 

(5) If an application is made to a Councillor Conduct Panel for a finding of 
misconduct or serious misconduct against a person who is a Councillor and that 
person resigns, the application made against that person lapses. 

2. I recommend that the Act specifically addresses the resumption of an 
application if a councillor, who has resigned during an application, becomes a 
candidate at the next or future general election and is re-elected. This could be 
achieved at 207 by the inclusion of a further point – 

(6) If an application is made to a Councillor Conduct Panel for a finding of 
misconduct or serious misconduct against a person who is a Councillor and that 
person resigns, and thereafter that person is returned to the office of Councillor 
as a result of the next or future general election (or at a count back or by-
election), the application made against the Councillor may resume, whether or 
not any applicant was returned to the office of Councillor as a result of a general 
election. 

3.  I recommend setting a time limit for the resumption of applications in this 
circumstance. Somewhere between the time limit set at - 189 Application to 
Councillor Conduct Panel (4) An application…….must be made within 3 years of 
the alleged misconduct or serious misconduct occurring – and a ‘reasonable’ 
timeframe as can be determined by a statute of limitation. This could be as 
following - not greater than two election periods after the alleged misconduct or 
serious misconduct. 

4. I recommend that Local Government Victoria conduct a review of experiences 
of Code of Conduct resolution processes through confidential discussion with 
councillors, Principal Conduct Officers and CEOs etc since the introduction of the 
Local Government (Improved Governance) Act 2015 to examine their 
effectiveness and opportunities for improvement before too much time passes. 
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Summary: 

Applications to a Councillor Conduct Panel are only recognised to lapse during a 
general election in the Exposure Draft. 

Applications also lapse when a councillor resigns during an application, but this is 
not included in the Exposure Draft and should be. 

An application should resume if the person who resigned as a councillor stands 
for election at the next or future general election and is re-elected (or returned to 
office through count back or by-election). 

A time limit should be included that is consistent with a statute of limitations 
approach as in other legislation. 

Accountability is an important part of Council Integrity and Council leadership. 

Discussion: 

Councillor Codes of Conduct articulate agreed values, standards of behaviour in 
keeping with community expectations of leadership and options to resolve 
differences and conflicts in keeping with the principles of natural justice. The 
resolution process should provide opportunity for all parties to any complaints of 
misconduct and serious misconduct to a fair hearing, findings, accountability and 
hopefully resumption of functional working relationships (this is extremely 
challenging). But what if the process fails? 

I have made the above recommendations because the process failed me in a 
complaint of alleged serious misconduct when the councillor resigned, causing 
the application to lapse, the day after it was escalated to VCAT (as determined 
by the LGA at the time and following advice from MAV that the convened CCP 
was unable to hear the allegation of serious misconduct, which had been 
upgraded from misconduct due to past CCP complaints and findings against this 
councilllor). The former councillor then stood for re-election two and a half years 
later and was returned to office.  

Had my application not lapsed due to the resignation, without doubt the 
allegations would have been substantiated through the VCAT process as the 
physical aggression (used body to repeatedly block my exit from Council) and 
verbal aggression (shouted in my face and called me ‘bitch’ and ‘cow’) were 
captured on CCTV and witnessed by two other councillors. Both tests of ‘beyond 
reasonable doubt’ and ‘on a balance of probabilities’ from criminal and civil 
jurisdictions would have been met. The actions may well have met the definition 
of gross misconduct and, should I have made a police complaint, would have met 
the definition of assault. 
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At the time, I trusted the process available to me under the Local Government 
Act and it failed. There was no fair hearing, no acknowledgement of wrong-doing, 
no accountability, no apology and certainly no justice. This person is a councillor 
again upholding Council Integrity.  

As a councillor I hold myself to the highest standards of integrity and 
accountability. I have not spoken publicly about this until now, though I have 
corresponded privately with senior people in Government in the hope this 
loophole would have been closed in the Local Government (Improved 
Governance) Act 2015 so that what I suspected might happen could be 
addressed. 

I believe that Council Integrity means building community trust in its leadership, 
which includes respect, honesty and accountability. In the case I have outlined, 
had the lapsed application been able to resume on the re-election of the person 
as a councillor, alleged serious misconduct would have been investigated, a 
finding made, and a person held to account for abhorrent aggressive behaviour 
that is not acceptable of anyone, let alone an elected councillor. 

During the recent council elections, this person was questioned about a 
newspaper article in which MAV confirmed that a Councillor Conduct Panel had 
been appointed at the time of the councillor’s resignation, and said person 
quoted on Facebook: 

“Any Councillor can raise a Code of Conduct complaint which doesn’t 
mean it is genuine or has merit. Also, some councillors raise them much 
more often than others.” 

Of course, a complaint cannot be determined to be genuine or have merit if the 
respondent resigns from office causing it to lapse. Furthermore, to return to office 
at the next election as if nothing untoward had ever happened, having avoided 
scrutiny and accountability, it makes a mockery of Council Integrity. Time has not 
eroded the seriousness of the behaviour and its impact on functional working 
relationships, not mention trust and respect and the guarantee of a safe 
workplace. 

To paraphrase Cr Cathy Oke’s recent words, it can be very difficult in a political 
environment to make a complaint, and it certainly takes courage. When I raised 
my experience with a resident during the recent council elections, his response 
was “if you don’t like the heat, get out of the kitchen.” This implies that (men’s) 
aggression (towards women) is acceptable in politics and if you can’t put up with 
it, you shouldn’t be there. The current framework did not provide me the 
protection and justice I believe I, and others, deserve. Close the loopholes that 
help perpetuate the culture of ugly, aggressive behaviours dressed up as 
‘politics’ in local government. 

END 


