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organisation or council? 
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Key information about making a submission 
 

What feedback should I provide on the exposure draft bill? 

Following an extensive consultation process that considered the policy issues that underpin the Local Government 

Act, we are now seeking feedback on the Local Government Exposure Draft Bill to inform the final draft legislation 

before the Government reviews it to present to the Victorian Parliament. We strongly encourage you to read the 

explanatory document (A New Local Government Act for Victoria) to assist you to navigate the draft legislation. 

 

What is the closing date for submissions? 

The closing date for submissions is 5:00 pm, Friday 23 February 2018. Given that the draft bill is subject to 

parliamentary timeframes, submissions received after this date will be considered at the Government’s discretion.  

 

How do I make a submission? 

Submissions can be made in three ways: 

• Online by uploading your submission to the www.yourcouncilyourcommunity.vic.gov.au website 

• Emailing your submission to local.government@delwp.vic.gov.au  

• Posting your submission to: 

Local Government Act Review Secretariat 

C/o Local Government Victoria,  

PO Box 500, Melbourne VIC 3002 

 

How do I complete this template?  

To complete this template:  

(1) Locate the part of the Draft Bill you wish to comment on.  

(2) Insert the clause number, your level of support for the clause, the proposed change and any other 

comments into the table.  

 

Can I provide a submission in another format? 

It is strongly preferred for submissions to be made by completing this template. However, if another format suits 

your needs or the requirements of your organisation you are welcome to use another format.  

 

Will submissions be made publicly available? 

Written submissions and the name of the author will be published on the 

www.yourcouncilyourcommunity.vic.gov.au website unless confidentiality is requested and the Executive Director of 

Local Government Victoria grants it, or if it is determined your submission should remain confidential. Submissions 

that are defamatory or offensive will not be published.  

 

Please contact the Local Government Act Review Secretariat if you have any questions on (03) 9948 8518 or 

local.government@delwp.vic.gov.au  



Part 1: Preliminary 

 

Clause (No.)  Support / Do Not 

Support / 

Neutral 

What changes do you propose and why? Are there any other comments you would like to make 

on this clause? 

1 & 4a Do Not Support What: 

 

Clause 1: Removal of reference to local government being a 

distinct tier of government, potential change to “local 

government is a department of the state government” 

 

Clause 4a: Removal of clause: “local government continues 

to be constituted as a democratically elected tier of 

Government in Victoria” 

 

Why: 

 

Local Government cannot be a tier of government in Victoria 

or Australia, because the Commonwealth Constitution, to 

which the Victorian constitution is subject to, and thus the 

local government act is as well, defines a two tier system of 

government, a three tier system of government is inconsistent 

with this fact. 

 

Also the Commonwealth Constitution requires local 

government to be a department of state and not a “distinct 

and essential tier of government”. 

 

If local government is a distinct tier of government, where is 

the allegiance to the crown and the codified constitution of 

each body? Can a tier of government exclude the Crown in 

Australia? - that sounds treasonous! There must be a 

connection between the law and the jurisdiction which enacts 

it. 

 

(NOTE: Constitutional responsibility for local government lies 

with the state and territory governments.) 

COMMENTARIES ON THE CONSTITUTION OF THE 

COMMONWEALTH OF AUSTRALIA 

There was a division of delegated sovereignty into two 

spheres or areas, one being assigned to the Federal 

Government, and the other to the State Governments. This 

dual system of government is said to be one of the essential 

features of a Federation…We may therefore define the 

Commonwealth, established by this Act, as a quasinational 

State (or semi national State) composed of a homogeneous 

and related people of ethnic unity, occupying a fixed territory 

of geographical unity, bound together by a common 

Constitution, and organized by that Constitution under a dual 

system of provincial [state] and central [federal] government, 

each supreme within its own sphere, and each subject to the 

common Constitution. 

 

COMMONWEALTH OF AUSTRALIA CONSTITUTION ACT - SECT 

106 - Saving of Constitutions  

The Constitution of each State of the Commonwealth shall, 

subject to this Constitution, continue as at the establishment 

of the Commonwealth… 

 

COMMONWEALTH OF AUSTRALIA CONSTITUTION ACT - SECT 

109 - Inconsistency of laws  

When a law of a State is inconsistent with a law of the 

Commonwealth, the latter shall prevail, and the former shall, 

to the extent of the inconsistency, be invalid. 

 

COMMENTARIES ON THE CONSTITUTION OF THE 

COMMONWEALTH OF AUSTRALIA 

 



The residuary authority left to the Parliament of each State, 

after the exclusive and concurrent grants to the Federal 

Parliament, embraces a large mass of constitutional, 

territorial, municipal, and social powers, including control over 

Departments of State Governments - regulation of Municipal 

institutions and local government” 

 

This change will necessarily involve a corresponding 

amendment to section 74 in the Constitution Act 1975. 

1 Do Not Support What: 

 

Change required, clarifying the statement “…consisting of 

democratically elected Councils…” 

 

Why: 

 

Are Councils elected or are Councillors elected who form a 

Council? I have never had the option of electing a council on a 

ballot for local government elections, so would suggest 

rewording to “democratically elected councillors that form a 

council”, or something of similar nature.  

Does this mean all councils are currently invalid (and have 

been since this change was enacted?) and would continue to 

be invalid under this act? 

 

1 Purpose 

The purpose of this Act is to give effect to section 74A(1) of 

the Constitution Act 1975 which provides that local 

government is a distinct and essential tier of government 

consisting of democratically elected Councils having the 

functions and powers that the Parliament considers are 

necessary to ensure the peace, order and good government 

of each municipal district. 

 

Council means a municipal Council (including the 

Melbourne City Council and the Greater Geelong City 

Council) whether constituted before or after the 

commencement of this section; 

 

Councillor means a person who holds the office of member 

of a Council; 

3 Do Not Support What: 

 

Removal of clause c in the municipal community definition: 

“people and bodies who conduct activities in the municipal 

district of the Council;” 

 

Why: 

 

E.g Resilient cities or Agenda 21/30 

 

International Covenant on Economic, Social and Cultural 

Rights 

2. All peoples may, for their own ends, freely dispose of 

their natural wealth and resources without prejudice to 

any obligations arising out of international economic 

co-operation, based upon the principle of mutual benefit, 



I could see “foreign” and unaccountable people/bodies 

benefiting from the ratepayers of the municipal district, 

simply by performing any undefined “activities” in the 

municipal district of the Council, which should be avoided, 

as it also allows for the funnelling out of monies from the 

municipal district. 

 

See section 28.1b: “to represent the interests of the 

municipal community in that decision making” 

and international law. In no case may a people be 

deprived of its own means of subsistence. 

 
municipal community includes—  

… (c) people and bodies who conduct activities in the 

municipal district of the Council; 

4b Do Not Support What: 

 

Removal of Clause: “Councils are constituted as 

representative bodies that are accountable, transparent, 

collaborative, efficient and engaged with their 

communities” 

 

Why: 

 

Councils are not constituted as representative bodies that 

are accountable, transparent, collaborative, efficient and 

engaged with their communities; as the Minister, 

Governor-In-Council, Federal Government (via funding and 

COAG) and other bodies like the MAV, also have direct 

influence over councils. 

 

This fact should be made clear that local government is 

accountable to the State government despite the wording 

of clauses like this, as councils can be dismissed by the 

minister or governor in council, despite the voice of the 

people being spoken in a democratic election. 

Constitution Alteration (Local Government) 2013 

Bills Digest no. 147 2012–13 

 

Notwithstanding its exclusion from the Australian 

Constitution, local government is seen as Australia‘s third arm 

of government. It is increasingly called upon to assist in the 

delivery of Commonwealth Government initiatives at the 

local level. 

 

Local Government Bill Exposure Draft 

243 Suspension of a Councillor 

(1) On the recommendation of the Minister, the 

Governor in Council may, by Order in Council, suspend 

a Councillor 

245 Suspension of all of the Councillors of a Council 

a) On the recommendation of the Minister, the 

Governor in Council may, by Order in Council, suspend 

all of the Councillors of a Council. 

(4) The Governor in Council may, by Order in Council, do 

any or all of the following—  

(a) suspend all of the Councillors of the Council;  

(b) appoint an administrator for the Council;  

(c) appoint a person to fill a vacancy in the office of 

administrator; 

(d) appoint a temporary administrator in the place of the 

administrator to act in the administrator's absence or 

incapacity to act. 



    

 

 

Press tab to insert additional rows (as needed)  

 

Do you have any overall comments on Part 1 of the Exposure Draft Bill? 

Since there currently no independent “Department of Local Government”, one should be reinstated ASAP, as required by the Commonwealth Constitution. 

 

It has become common place for Councils or Councillors using the local government platform (and funds) to participate in topics outside of their 

jurisdiction (e.g. Changing Australia Day (national holiday)), this should be stopped and enforced. Councillors should stick to local government issues only … 

rates, roads and rubbish. 

 

I would also suggest that it’s made clear that council is NOT the crown nor government, and that no oaths made by councillors or staff are made to Her 

Majesty, so it’s the requirement of the STATE government to ensure the rights and liberties of the subject, according to law, are upheld and not legislated 

away. 

 

Constitution Act 1975 

3 Laws of England to be applied in the administration of justice 

(1) Subject to the Imperial Acts Application Act 1922 all laws and statutes in force within the realm of England on the 25th day of July, 1828 (not being 

inconsistent with any law now in force) shall be applied in the administration of justice in the courts of Victoria, so far as they can be applied within 

Victoria. 

 

Act of Settlement (1700) - IV The Laws and Statutes of the Realm confirmed. 

And whereas the Laws of England are the Birthright of the People thereof and all the Kings and Queens who shall ascend the Throne of this Realm ought 

to administer the Government of the same according to the said Laws and all their Officers and Ministers ought to serve them respectively according to 

the same ... 

 

IMPERIAL ACTS APPLICATION ACT 1980 - SECT 8 Transcribed enactments 

[1405-6] 7 Henry IV c. I Confirmation of Liberties  

. . . And that the peace within the realm be holden and kept, so that all the King's liege people and subjects may from henceforth safely and peaceably go, 

come, and abide, according to the laws and usages of the same realm; And that good justice and equal right be done to every person; saving to the same 

our Lord the King his regalty and prerogative. 

 

 



Also there has been a recent push to utilize citizen juries for council decisions, and then ignore their recommendations if they don’t suit. Either ensure their 

decisions are implemented or prohibit the use of them: 

 

Parliament of Victoria Hansard - Gippsland rail services  Page 326[7-8] - 16 August 2016 -  COUNCIL 

 

 Recommendations made in the Infrastructure Victoria Regional Citizen Jury Report state that Gippsland's V/Line services should 

terminate at Pakenham, an idea that has been emphatically condemned by councils and residents alike. If implemented, the move would force commuters 

to switch trains and go onto metropolitan services in order to reach the city. The recommendation of such a change is a blow to commuters who travel to 

and from Melbourne each day for business or health-related issues. The jury's recommendations show a total lack of understanding of rail infrastructure, 

time and connection scheduling and the inconvenience, stress and welfare implications for members of my electorate who lack mobility, such as the aged 

and disabled and parents with pushers. 

 

 I rise coincidentally after my colleague , who has asked for the government to categorically rule out any termination of 

trains on the Gippsland line at Pakenham, which was a recent recommendation made in a report by the citizen jury of the independent Infrastructure 

Victoria as part of the process for the issuing of a set of draft recommendations. It is with pleasure that I reconfirm to , as I have to many people 

throughout Gippsland, that in fact trains will not be terminating at Pakenham where they come on from the Gippsland line and are heading into the city. 

This will not be affected, irrespective of any recommendations that may come in from an Infrastructure Victoria Previous citizen jury. 

 

Councils appear to have been granted monopolies over certain functions and services, that should be checked for violation against the Statutes of 

monopolies, since they exercise the power to fine (with interest), sell and transfer land: 

 

IMPERIAL ACTS APPLICATION ACT 1980 - SECT 8 Transcribed enactments 

[1623-4] 21 or 21 and 22 James I c. III ss 1, 6 Statutes of monopolies.  

 

That all grants and monopolies, and of the benefit of any penal laws or of power to dispense with the law, or to compound for the forfeiture, are contrary 

to your Majesty's laws, which your Majesty's declaration is truly consonant and agreeable to the ancient and fundamental laws of this your realm. 

 

If local government is in fact a DISTINCT and essential TIER of Government, why is a STATE minister playing a role and potentially circumventing the 

democratic principles of any democratic representative government system at the local government level, if the Councillors are not solely accountable to 

the people, then there can be no meaningful representation … “No man can serve two masters: for either he will hate the one, and love the other; or else he 

will hold to the one, and despise the other” - Matthew 6:24   

 

To avoid uncertainty, Section 74 of the Constitution Act 1975 (“Victorian Constitution”) should also be fixed to remove the unconstitutional “DISTINCT tier 

of government” claim. This should be done before this Bill is enacted, and then the same reference in this Bill changed. As this clause is entrenched in the 

constitution, any change to this now must go to the people for referendum, before this act gets enacted: 



 

Relevant Hansard References: 

 

Hon. J. A. VOGELS (Western) - Despite all the rhetoric about recognising local government in the constitution, the explanatory memorandum says that the 

clause amends the constitution: To provide for the recognition of local government as a distinct and essential tier of government ... But then it finishes by 

saying: ... which is subject to Parliament's ability to legislate in respect of each council's functions and powers. Isn't this just a bit of tokenism? 

 

Mr BRACKS (Premier) - As further recommended by the constitution commission, the bill seeks to protect the democratic institutions and procedures that 

support our government by entrenching both existing and new provisions. These reforms require that bills containing entrenched provisions can only 

become an act of Parliament if passed by a majority of Victorian voters voting at a referendum; or passage by a special or absolute majority. These reforms 

mean that the Victorian people will, for the first time in our state's history, be given the opportunity to have a direct say about how their constitution is 

changed ... The provisions which can only be amended after the proposed change has been approved by a majority of Victorian voters voting at a 

referendum include, as the constitution commission described, 'core provisions' of our constitution. These are: ... the  provisions  which recognise that local 

government is a distinct and essential tier of government and the ability of Parliament to legislate in respect of local government … 



Part 2: Councils  

 

Clause (No.)  Support / Do Not 

Support / 

Neutral 

What changes do you propose and why? Are there any other comments you would like to make 

on this clause? 

7.4 Do No Support What:  

 

Removal of clause - …a Council may perform a function 

outside its municipal district 

 

Why: 

 

This brings into question jurisdiction and purpose of Local 

Government. Councils should not perform any function 

outside of their municipal district, as a rule, without the 

express consent of the people. 

 

There are two levels of government in Australia that can 

perform functions outside of a councils municipal district - 

a council’s role is for local issues. 

 

This would also be open to funnelling monies outside of the 

municipal district. 

The powers of local councils are defined by Acts of 

Parliament passed by state parliaments and include 

responsibility for building regulations, rubbish collection, 

local roads and pet control. 

 

Local councils collect taxes (rates) from all local property 

owners and receive grants from federal and state/territory 

governments and spend this on local matters: for example, 

town planning, rubbish collection, water and sewerage, 

local roads and pet control. 

 

https://www.peo.gov.au/learning/fact-sheets/three-levels-of-

law-making.html 

 

The Local Government Act 1989 defines the powers of local 

government in Victoria. Local governments look after local 

issues such as building regulations, waste management, parks 

and gardens and dog control. 

 

https://www.parliament.vic.gov.au/about/the-parliamentary-

system/three-level-of-government 

8.2b Do Not Support What: 

 

Change required, clarifying the statement “…priority is to be 

given to achieving the best outcomes for the municipal 

community, including future generations;” 

 

Why: 

 

There is no way of objectively measuring a “best outcome” 

for anyone, especially when various factions of the 

What measures are used to define the “best outcome” for 

the community? 

 

What priority is given if the best outcome for the current 

generation differs from the best outcome for future 

generations? 

 

If the “best outcome” is a subjective measure rather than 

objective, then this phrase will just be used to justify anything 

the Council does, irrespective of whether it is actually the 



community have different and conflicting views as to what 

the best outcome is. 

 

Also the municipal community is expected to include 

“foreign” bodies that just do activities in the municipal 

district, which could allow for the funnelling of monies 

outside of the municipal district. 

“best outcome” or not as it cannot be proved one way or the 

other, and whose best outcome is being strived for anyway 

(council/ State Government/MAV v’s the people)? 

 

municipal community includes—  

… (c) people and bodies who conduct activities in the 

municipal district of the Council; 

8.2c Do Not support What: 

 

Removal of the words: “...including mitigation and planning 

for climate change risks” 

 

Why: 

 

There is no need to highlight and require one economic, social 

and environmental sustainability factor over others, thus 

giving it more focus and weight, especially when the jury is 

still out on the effects of climate change, and thus what needs 

to be done about it.  

 

Since council will be relying on foreign (corporations, nations, 

supernational) data to make or validate its decisions, it leaves 

council to be influenced by “foreign” powers, over the will of 

the people that they are supposed to represent due to 

legislation, which seems anti-democratic in nature. 

Foreign unaccountable interests that are seen as the source of 

truth for climate change (e.g. the U.N.) will be able to 

influence decisions of council, which should not happen.  

 

International Covenant on Economic, Social and Cultural 

Rights 

2. All peoples may, for their own ends, freely dispose of their 

natural wealth and resources without prejudice to any 

obligations arising out of international economic co-

operation, based upon the principle of mutual benefit, and 

international law. In no case may a people be deprived of its 

own means of subsistence. 

8.2e Do Not Support What: 

 

Change required, clarifying the statement “… innovation and 

continuous improvement is to be pursued”; 

 

Why: 

 

There is no way to measure innovation. 

 

Attaching these words to any proposal or activity will add 

unjustified credence to them, without any need to actually 

justify their applicability. 

 

What makes something innovative?  

 

What will be used to measure “improvement?” Is any 

improvement OK or do we want the BEST possible 

improvement?  



8.2f Do Not Support What: 

 

Removal of clause “…collaboration with other Councils and 

Governments and statutory bodies is to be sought” 

 

Why: 

 

Is this limited to “Australian” governments and Councils as 

this is not clear in this wording? 

 

This brings into question jurisdiction and purpose of Local 

Government. Councils should not be required to perform 

any function to it’ detriment, even if there is benefit at 

state and federal levels, or else local government is not a 

distinct tier of government. 

 

“Foreign” unaccountable influence should not be legislated 

for (in a distinct tier of government) and used as 

justification for decisions, especially those that are 

inconsistent with the peoples will. 

ONLY when there is measurable benefit or it reflects the 

will of the people should collaboration be sought. 

 

International Covenant on Economic, Social and Cultural 

Rights 

2. All peoples may, for their own ends, freely dispose of their 

natural wealth and resources without prejudice to any 

obligations arising out of international economic co-

operation, based upon the principle of mutual benefit, and 

international law. In no case may a people be deprived of its 

own means of subsistence.  

8.2h Do Not Support What: 

 

Amendment of Clause: “… regional, state and national 

plans and policies are to be taken into account in strategic 

planning and decision making” to “… regional, state and 

national plans and policies may to be taken into account in 

strategic planning and decision making” 

 

Why: 

 

This brings into question jurisdiction and purpose of Local 

Government. Councils should not be required to perform 

any function to its own detriment, even if there is benefit 

at state and federal levels, or else local government is not a 

distinct tier of government. 

 

ONLY when there is measurable benefit or it reflects the 

will of the people should they be taken into account. 

 

International Covenant on Economic, Social and Cultural 

Rights 

2. All peoples may, for their own ends, freely dispose of their 

natural wealth and resources without prejudice to any 

obligations arising out of international economic co-

operation, based upon the principle of mutual benefit, and 

international law. In no case may a people be deprived of its 

own means of subsistence 



“Foreign” unaccountable influence should not be legislated 

for and used as justification for decisions, especially those 

that are inconsistent with the peoples will. 

9 Do Not Support What: 

 

Removal of Clause “…a Council has the power to do all 

things necessary or convenient to be done in connection 

with the performance of its role” 

 

Why: 

 

There is no mention of a restriction that the use of the powers 

should be for the peace, order and good government of the 

municipal district. 

 

These general powers (create laws, fine and charge interest,  

forcefully sell or transfer land) are granted in such a way as to 

be a monopoly, which is contrary to Her Majesties laws … 

There needs to be competition to ensure the best value for 

money for the people. 

 

Fines and forfeitures before conviction and illegal and void. 

IMPERIAL ACTS APPLICATION ACT 1980 - SECT 8 

Transcribed enactments 

[1623-4] 21 or 21 and 22 James I c. III ss 1, 6 Statutes of 

monopolies.  

That all grants and monopolies, and of the benefit of any 

penal laws or of power to dispense with the law, or to 

compound for the forfeiture, are contrary to your 

Majesty's laws, which your Majesty's declaration is truly 

consonant and agreeable to the ancient and fundamental 

laws of this your realm. 

IMPERIAL ACTS APPLICATION ACT 1980 - SECT 8 

Transcribed enactments 

[1688] I William and Mary Sess. II (Bill of Rights) c. II  

12.     That all grants and promises of fines and forfeitures 

of particular persons before conviction, are illegal and void 

10 Do Not Support What: 

 

Removal of Clause “A Council may by instrument of 

delegation delegate to— (a) the members of a delegated 

committee; or (b) the Chief Executive Officer—  

any power, duty or function of a Council under this Act or 

any other Act other than a power, duty or function 

specified in subsection (2).” 

 

(a) the power of delegation 

(b) the power to elect a Mayor or Deputy Mayor; 

(c) the power to appoint the Chief Executive Officer, 

whether on a permanent or acting basis;  

Delegation of powers, in law, the transfer of authority by one 

person or group to another person or group.  Parliaments can 

delegate (transfer or entrust) their law-making authority to 

other bodies. These bodies are known as subordinate 

authorities. A common form of subordinate authority are 

government departments, which are collectively known as the 

bureaucracy. These departments are responsible for providing 

services for the people of Australia by implementing 

legislation and government policy. 

 

Another form of subordinate authorities are statutory 

authorities. These bodies are created by a statute (an act of 

parliament) but tend to have a more specific function than 

government departments. 

 



(d) the power to approve or amend the Council Plan; 

(e) the power to adopt or amend any policy that the 

Council is required to adopt under this Act;  

(f) the power to adopt or amend the Governance 

Rules;  

(g) the power to appoint members to a delegated 

committee;  

(h) the power to make, amend or revoke a local law; 

(i) the power to approve the budget or revised budget; 

(j) the power to borrow money;  

(k) subject to section 136(4), the power to declare a 

municipal rate, service charge or special purpose 

charge;  

(l) any power prescribed by the regulations for the 

purposes of this subsection. 

 

Why: 

 

Councils are delegated powers from the state parliament. If 

councils cannot perform the role themselves, then these 

powers should be delegated to other statutory authorities 

capable of performing the role. Unlimited delegation of 

powers and delegation powers, unnecessarily increases 

overhead and costs and allows for the funnelling of monies 

out of the municipal district. 

 

Committee members and the CEO are not elected and so 

not directly accountable to the people. People elect 

councillors to perform the roles required by the council not 

delegate them to unelected people or bodies, this appears 

to be fascist in nature. 

 

Any delegation should be to a specified position (a generic 

committee is not specific enough). 

 

 

Local governments (cities, shires and boroughs) are also 

delegated some law-making authority by State parliaments. 

They are empowered to make by-laws or local laws within 

their municipality. These by-laws allow for better regulation 

and delivery of services in the area. 

 

The Latin maxim that is often considered the starting point in 

consideration of delegations is delegatus non potest 

delegare, which means, a person invested with a statutory 

power must exercise it personally, rather than delegate its 

exercise to others. It also means that a person who is 

exercising delegated power cannot further delegate or 

subdelegate to another. 

 

What happens to delegated powers, how are they regained 

back under council control? 

 

ACTS INTERPRETATION ACT 1901 (CTH) - SECT 34AA -  

Delegation to persons holding, occupying or performing the 

duties of an office or position  

Where an Act confers power to delegate a function, duty or 

power, then the power of delegation shall not be construed as 

being limited to delegating the function, duty or power to a 

specified person but shall be construed as including a power 

to delegate the function, duty or power to any person from 

time to time holding, occupying, or performing the duties of, a 

specified office or position, even if the office or position does 

not come into existence until after the delegation is given. 

 

INTERPRETATION OF LEGISLATION ACT 1984 (VIC) - SECT 42A 

- Construction of power to delegate 

 

(2) If an Act or subordinate instrument confers power to 

delegate to the holder of an office or position, then, unless 

the contrary intention appears, a delegation may be made to 

any person for the time being acting in or performing the 

duties of that office or position. 

 



COMMONWEALTH OF AUSTRALIA CONSTITUTION ACT - SECT 

109 - Inconsistency of laws  

 When a law of a State is inconsistent with a law of the 

Commonwealth, the latter shall prevail, and the former shall, 

to the extent of the inconsistency, be invalid.  

 

32.1a Do Not support What: 

 

Amend Clause “is an Australian citizen or an eligible British 

subject referred to in section 48(1)(a) of the Constitution 

Act 1975;” to include reference to 41(2) of the Constitution 

Act 1975  

 

Why: 

 

People convicted of treason and treachery should not be 

able to hold any office in a distinct tier of government in 

Australia. 

 

Constitution Act 1975 - 48 Qualification of electors for the 

Council and the Assembly 

(2) A person who— 

(a) has been convicted of treason under the law 

of Victoria or treason or treachery under the 

law of the Commonwealth or a State or 

Territory of the Commonwealth and has not 

been pardoned; 

50 Do Not Support What: 

 

Removal of Clause “Anything done by a person purporting 

to act as a Chief Executive Officer or as a member of 

Council staff is not invalid merely because that person's 

contract of employment as a Chief Executive Officer or 

member of Council staff was void at the time the thing was 

done.” 

 

Why: 

 

If the Chief Executive Officer or a member of Council staff 

contract of employment was void (at the time), then the 

validity of that decision must be invalid. 

This appears to be legislating for cover up, and not being held 

accountable for mistakes. Where is the transparency? 

51 Do Not Support What : 

 

Remove clause “A Council must indemnify and keep 

indemnified the Chief Executive Officer and each member 

Good faith is being used in very vague terms here … good faith 

to who? The people, the council, the MAV, the state 

government, the federal government, foreign powers? 

 



of Council staff against all actions or claims whether arising 

during or after their term of office in respect of anything 

necessarily done or reasonably done or omitted to be done 

in good faith” 

 

Why: 

 

The council would most likely be compensating for harm or 

loss using the funds of the municipal ratepayers, either in 

rates for grants from the federal government also obtained 

via tax, both now and in the future, placing future 

generation in debt, and since staff are not the Crown, the 

people should not underwrite the actions of unelected 

employees that make mistakes in good faith that require 

payments.  This appears to be an exercise of an arbitrary 

taxation power. 

 

At the very least, “must” should be replaced with “may” as 

this is susceptible to fraud.  Indemnification encourages 

risks to be taken and vague by laws to be written to allow 

for this. 

Who decides if the actions were done in good faith? 

 

As Dawson J explained, "a legislature wishing to enact a 

statute ordering that all blue-eyed babies be killed would 

hardly be perturbed by a principle of law which purported to 

deny it that power." 

 

What is the priority when the council’s needs and the people’s 

needs conflict? 

 

 

Do you have any overall comments on Part 2 of the Exposure Draft Bill? 

Councils are being portrayed as something they are not in this section (government/crown), which is both misleading and false and this Bill should not be 

passed in this form. Legislating for the REQUIREMENT for “foreign” influence is anti-representative democracy. This brings into play principles of federalism 

and jurisdiction, which can’t just be made up as we go along. 

 

Councils are not the Crown/Government and so should not have ability to create laws to fine, levy fees, charge interest and apply penalties to Her 

Majesties subjects. 

 

Sydney City Council v. Reid  (1994) 34 NSWLR 506  (1994) 84 LGERA 381  

The issue with which the appeal is concerned is whether an employee of a local council can be said to be "in the service of the Crown". Manifestly he 

cannot ... The aldermen of a council are elected by popular suffrage, not appointed by the Crown. 

 

 



Also Councils appear to have been granted monopolies over certain functions and services, that should be checked for violation against the Statutes of 

monopolies, especially if they are not Government: 

 

IMPERIAL ACTS APPLICATION ACT 1980 - SECT 8 Transcribed enactments 

[1623-4] 21 or 21 and 22 James I c. III ss 1, 6 Statutes of monopolies.  

That all grants and monopolies, and of the benefit of any penal laws or of power to dispense with the law, or to compound for the forfeiture, are contrary 

to your Majesty's laws, which your Majesty's declaration is truly consonant and agreeable to the ancient and fundamental laws of this your realm. 

 



Part 3: Council decision making  

 

Clause (No.)  Support / Do Not 

Support / 

Neutral 

What changes do you propose and why? Are there any other comments you would like to make 

on this clause? 

63.2b Do Not Support What: 

 

Removal of Clause – “Meetings to be open to the public unless 

specified circumstances apply … (2) The circumstances are— 

… (b) security reasons; or” 

 

Why: 

 

There is no definition of security reasons, nor who gets to 

decide if its applicable., nor what happens if it was incorrectly 

applied 

 

Other (state/federal) laws cover the protection of councillors 

(and all people for that matter) safety and public meetings are 

for the public.. 

This is the easiest way to avoid public discussion or being held 

accountable to the public, is to say there are security reasons 

to avoid public discussion, without needing to justify it. Is the 

Council accountable to the people or not? 

63.2c Do Not Support What: 

 

Removal of Clause – “Meetings to be open to the public unless 

specified circumstances apply … (2) The circumstances are— 

… it is necessary to do so to enable the meeting to proceed 

in an orderly manner.” 

 

Why: 

 

All Questions should be answered, no matter how hard or 

embarrassing they are to the council. People are passionate 

about local government and in the name of accountability and 

transparency, should be able to justify their actions to the 

public. 

 

This is the easiest way to avoid public discussion or being held 

accountable to the public, is to say there it is necessary to do 

so to enable the meeting to proceed in an orderly manner 

to avoid the discussion, without needing to justify it. Is the 

Council accountable to the people? 



Other (state/federal) laws cover the protection of councillors 

(and all people for that matter) safety and public meetings are 

for the public. 

69 Do Not Support What: 

 

Missing clause(s) 

 

Why: 

 

A local law must not be inconsistent with the Victorian 

Constitution 

 

A local law must not be inconsistent with the 

Commonwealth Constitution 

 

A local law must not be inconsistent with any Act 

or regulation of either the state or federal parliament. 

 

A local law must not be inconsistent with common law. 

 

A local law is inoperative to the extent that it is 

Inconsistent with any Act or regulation, or the 

Commonwealth and Victorian Constitutions and common 

law. 

 

This seems obvious, but unless it’s written, people that don’t 

know the law may not be aware of it. 

 

Leaving it out does not promote the law being expressed as 

clearly and unambiguously as is reasonably possible 

70.8a Do Not Support What: 

 

Amendment of clause “Making a local law … For the purposes 

of subsection (7), qualified person means a person who— 

(a) is an Australian lawyer who has been admitted to the legal 

profession for at least 5 years;” 

 

Why: 

 

To better protect and promote human rights,  include a 

specific reference to CONSTITUTIONAL (state and federal) and 

e.g.  

 

(a) is an Australian lawyer who has been admitted to the legal 

profession for at least 5 years with constitutional law and 

human rights experience and has taken an oath to Her 

Majesty  



human rights law knowledge, and make them also take an 

oath to be faithful and bear true allegiance to Her Majesty for 

this role. 

72 Do Not Support What: 

 

Removal of Clause “Permits, licences, fees and charges” 

 

Why: 

 

Council is not the Crown, and so should not be able to charge 

anything for profit purposes, especially without restriction, as 

per the act of settlement (government belongs to the crown) 

and the Bill of Rights (excessive fines before conviction) using 

monopoly powers. 

 

There is no reference that the local law must be for the 

benefit of the municipal district nor for the peace order and 

good governance of the municipal district 

 

Also how is this section consistent with section 115 of the 

Commonwealth Constitution? The monetary unit of the fee, 

charge, fare should be clearly stated and be consistent with 

section 115.  

 

As written “provide that a Council may by resolution 

determine a fee, charge, fare or rent in relation to any 

property” has no apparent restrictions. 

 

IMPERIAL ACTS APPLICATION ACT 1980 - SECT 8 

Transcribed enactments 

[1688] I William and Mary Sess. II (Bill of Rights) c. II  

10. That excessive bail ought not to be required, nor 

excessive fines imposed; nor cruel and unusual 

punishments inflicted. 

 

Act of Settlement (1700) - IV The Laws and Statutes of the 

Realm confirmed. 

And whereas the Laws of England are the Birthright of the 

People thereof and all the Kings and Queens who shall 

ascend the Throne of this Realm ought to administer the 

Government of the same according to the said Laws and all 

their Officers and Ministers ought to serve them 

respectively according to the same ... 

 

IMPERIAL ACTS APPLICATION ACT 1980 - SECT 8 

Transcribed enactments 

[1623-4] 21 or 21 and 22 James I c. III ss 1, 6 Statutes of 

monopolies.  

That all grants and monopolies, and of the benefit of any 

penal laws or of power to dispense with the law, or to 

compound for the forfeiture, are contrary to your 

Majesty's laws, which your Majesty's declaration is truly 

consonant and agreeable to the ancient and fundamental 

laws of this your realm. 

 

 



COMMONWEALTH OF AUSTRALIA CONSTITUTION ACT - 

SECT 115 - States not to coin money  

A State shall not coin money, nor make anything but 

gold and silver coin a legal tender in payment of debts.  

 

73a Do Not Support What: 

 

Remove clause “Delegation and discretionary authority 

A local law may— (a) confer a discretionary authority or 

impose a duty on a specified person or body or a specified 

class of persons or bodies;” 

 

Why: 

 

Council is not the Crown, and the elected members do not 

take an oath to the crown and so should not be able to 

impose a duty, especially if that duty conflicts with ones 

allegiance to the crown as well as any that remove the 

protections offered by the crown as a result. 

As written, “confer a discretionary authority or impose a 

duty on a specified person or body or a specified class of 

persons or bodies” has no apparent restrictions. 

 

Act of Settlement (1700) - IV The Laws and Statutes of the 

Realm confirmed. 

And whereas the Laws of England are the Birthright of the 

People thereof and all the Kings and Queens who shall 

ascend the Throne of this Realm ought to administer the 

Government of the same according to the said Laws and all 

their Officers and Ministers ought to serve them 

respectively according to the same ... 

74 Do not support What: 

 

Removal of Clause “74 Penalties (1) A local law may—  

… prescribe a penalty …” 

 

Why: 

 

Council is not the Crown, nor part of the judiciary. Appears to 

go against the separation of powers principle. 

 

Only a court of competent jurisdiction should apply penalties 

– is council or the Department of Local Government or the 

executive of the State Government such a court? 

 

Also how is this consistent with section 115 of the 

commonwealth Constitution? 

 

IMPERIAL ACTS APPLICATION ACT 1980 - SECT 8 Transcribed 

enactments 

[1688] I William and Mary Sess. II (Bill of Rights) c. II  

12.     That all grants and promises of fines and forfeitures of 

particular persons before conviction, are illegal and void 

 

COMMONWEALTH OF AUSTRALIA CONSTITUTION ACT - SECT 

115 - States not to coin money  

A State shall not coin money, nor make anything but 

gold and silver coin a legal tender in payment of debts. 

Act of Settlement (1700) - IV The Laws and Statutes of the 

Realm confirmed. 

And whereas the Laws of England are the Birthright of the 

People thereof and all the Kings and Queens who shall 

ascend the Throne of this Realm ought to administer the 



Government of the same according to the said Laws and all 

their Officers and Ministers ought to serve them 

respectively according to the same ...   

76 Do not support Removal of Clause 

 

Council is not the Crown, nor the judiciary. 

 

Only a court of competent jurisdiction should apply penalties 

– is council or the Department of Local Government or the 

executive of the State Government such a court? 

 

 

Also is this consistent with section 115 of the commonwealth 

Constitution? 

 

Only a court of law of competent jurisdiction should apply 

penalties. 

 

IMPERIAL ACTS APPLICATION ACT 1980 - SECT 8 Transcribed 

enactments 

[1688] I William and Mary Sess. II (Bill of Rights) c. II  

12.     That all grants and promises of fines and forfeitures of 

particular persons before conviction, are illegal and void 

 

COMMONWEALTH OF AUSTRALIA CONSTITUTION ACT - SECT 

115 – States not to coin money  

 

A State shall not coin money, nor make anything but gold 

and silver coin a legal tender in payment of debts. 

 

Act of Settlement (1700) - IV The Laws and Statutes of the 

Realm confirmed. 

 

And whereas the Laws of England are the Birthright of the 

People thereof and all the Kings and Queens who shall 

ascend the Throne of this Realm ought to administer the 

Government of the same according to the said Laws and all 

their Officers and Ministers ought to serve them 

respectively according to the same ...   

77 Do Not Support Removal of Clause 

 

Council is not the Crown, nor part of the judiciary. Appears to 

go against the separation of powers principle. 

 

Only a court of competent jurisdiction should apply penalties 

– is council or the Department of Local Government or the 

executive of the State Government such a court? 

 

IMPERIAL ACTS APPLICATION ACT 1980 - SECT 8 Transcribed 

enactments 

 

[1688] I William and Mary Sess. II (Bill of Rights) c. II  

12.     That all grants and promises of fines and forfeitures of 

particular persons before conviction, are illegal and void 

 



Also how is this consistent with section 115 of the 

commonwealth Constitution? 

 

COMMONWEALTH OF AUSTRALIA CONSTITUTION ACT - SECT 

115 - States not to coin money  

A State shall not coin money, nor make anything but 

gold and silver coin a legal tender in payment of debts. 

Act of Settlement (1700) - IV The Laws and Statutes of the 

Realm confirmed. 

And whereas the Laws of England are the Birthright of the 

People thereof and all the Kings and Queens who shall 

ascend the Throne of this Realm ought to administer the 

Government of the same according to the said Laws and all 

their Officers and Ministers ought to serve them 

respectively according to the same ...   

80 Do Not Support Clarification required. 

 

In a distinct tier of government, what role is the Governor in 

Council Playing, this only makes sense if local government was 

a department of state or not a distinct tier of government as 

being claimed.  

1 Purpose 

The purpose of this Act is to give effect to section 74A(1) of 

the Constitution Act 1975 which provides that local 

government is a distinct and essential tier of government 

consisting of democratically elected Councils having the 

functions and powers that the Parliament considers are 

necessary to ensure the peace, order and good government 

of each municipal district. 

 

Council means a municipal Council (including the 

Melbourne City Council and the Greater Geelong City 

Council) whether constituted before or after the 

commencement of this section; 

 

Councillor means a person who holds the office of member 

of a Council; 

 

 

Do you have any overall comments on Part 3 of the Exposure Draft Bill? 

Councils are not the Crown/Government and so should not have ability to create laws to fine, levy fees, charge interest and apply penalties to Her 

Majesties subjects. 



 

Sydney City Council v. Reid  (1994) 34 NSWLR 506  (1994) 84 LGERA 381  

The issue with which the appeal is concerned is whether an employee of a local council can be said to be "in the service of the Crown". Manifestly he 

cannot ... The aldermen of a council are elected by popular suffrage, not appointed by the Crown. 

 

However, for the sake of argument, I suggest that there be a maximum limit (a low number), to the number of local laws that a council can create, so that 

only important local laws are created. So once the maximum number is achieved, then one has to be repealed before the new one coming into place. 

 

Also a limit to the size of the text (small) that makes up a local law, so that it is clear and to the point, and MUST be written in English rather than legalease. 

 

All local laws should provide benefit to the people (not maintaining the council’s existence, or the CEO’s lifestyle), with measures and targets defined, so 

that real benefit can be determined. If the law does not provide that defined benefit or does not met its stated objectives, it should be automatically 

repealed. 

 

Also banning people from public meetings is un democratic, so there should be a clause stating so. 

 



Part 4: Planning and financial management 

 

Clause (No.)  Support / Do 

Not Support / 

Neutral 

What changes do you propose and why? Are there any other comments you would like to make on this 

clause? 

89.2e Do Not Support What: 

 

Removal of clause “(2) A Council must ensure that the 

budget contains the following— … (e) the total amount 

that the Council intends to raise by municipal rates and 

service charges;” 

 

Why: 

 

Although preparing a report indicating the total amount 

that the council intends to raise by municipal rates is not 

an issue in itself, including it in a budget is.  

 

Council is not the Crown. Rates are a tax. All taxes 

collected for the Crown in right of the State of Victoria, 

should go to Consolidated Revenue to be appropriated 

for the public service and not directly to the Council’s 

budget. 

 

If this tax is NOT of the Crown in Right of the State of 

Victoria, then it should be abolished, and all previous 

funds collected returned with interest. 

 

Are these tax requirement notices in Gold and Silver as 

required by 115 of the commonwealth constitution for  

state (tax) debts? 

Constitution Act 1975 - 89 Consolidated Revenue 

All taxes imposts rates and duties and all territorial casual and other 

revenues of the Crown in right of the State of Victoria (including 

royalties) which the Parliament has power to appropriate shall form 

one Consolidated Revenue to be appropriated for the public service 

of Victoria in the manner and subject to the charges hereinafter 

mentioned. 

 

An “Australian tax” is defined as a tax imposed under an ‘Australian 

law’, which is defined to be a law of the Commonwealth, State or 

Territory.  The power to charge rates is found in the Local 

Government Act (being a legislative act of State Parliament).  Further, 

the rates as a “tax” because they are “a compulsory exaction of 

money by a public authority for public purposes, enforceable by law, 

and is not a payment for services rendered”: referring to Matthews v 

Chicory Marketing Board (Vict) (1938) 60 CLR 263 per Latham CJ. 

 

In The Municipal Council of Sydney v The Commonwealth (1904) 1 CLR 

208, where all three judges found that the municipal rates in question 

were taxes within the meaning of s 114 of the Constitution. 

 

ATO Interpretative Decision - ATO ID 2012/87 

 

Yes, the payment of general rates to the entity constitutes the 

payment of an 'Australian tax', for the purposes of subsection 81-5(1) 

of the GST Act. As a consequence, the payment is not consideration 

and general rates are not subject to goods and services tax (GST). 

 

http://law.ato.gov.au/atolaw/view.htm?docid=AID/AID201287/00001 

 



COMMONWEALTH OF AUSTRALIA CONSTITUTION 

ACT - SECT 115 - States not to coin money  

A State shall not coin money, nor make anything but gold and 

silver coin a legal tender in payment of debts.  

 

 

 

 

Do you have any overall comments on Part 4 of the Exposure Draft Bill? 

 

The Power to Tax is the Power to Destroy. Taxation must be constrained by legislative requirement to provide peace, order and good governance, which 

must be truly consonant and agreeable to the ancient and fundamental laws of this realm. Anyone exercising the power to tax MUST be required to take an 

oath or affirmation to “be faithful and bear true allegiance to Her Majesty Queen Victoria, Her heirs and successors according to law”.  

 

 



Part 5: Rates and charges 

 

Clause (No.)  Support / Do Not 

Support / 

Neutral 

What changes do you propose and why? Are there any other comments you would like to make 

on this clause? 

101, 102, 103, 

104, 105, 106, 

110, 111, 120, 

121, 122, 128, 

129, 130, 131, 

132, 132, 133,  

134, 135, 136, 

137, 138, 139, 

141, 142, 144  

Do not support What:  

Removal of clause  

 

Why:  

 

Appears inconsistent with fee simple, and the Magna carta (as 

any purported legislation contrary to the premises of the 

Magna carta, shall be had of no force nor effect). 

 

A large percentage of properties are held in “FEE SIMPLE”. By 

LAW these properties CANNOT be “levied” or “charged” under 

ANY description! (That was the very purpose of the creation of 

the FEE SIMPLE tenure)! Fee-simple signifies a pure fee ; an 

absolute estate of inheritance ; that which a person holds 

inheritable to him and his heirs general forever. 

 

A deed in fee simple, is a legal Instrument of Law, a Contract 

with not just with the Crown via the Seal, but with the actual 

Sovereign Majesty, and his/her Heirs and Successors, how can 

Council, a non crown third party entity, change this contract? 

 

Rates are a tax and as the power to tax is the power to 

destroy, there must be a limit to the power of the State to tax; 

which must be constrained in respect to which the Parliament 

has power to make laws; that being for peace, order, and 

good Governance of Victoria. How does the rating of property 

meet the peace, order, and good Governance requirement of 

the law? 

 

Where are the words ... "it shall be lawful" for councils to Levy 

municipal rates and service charges? I see terms like: 

 

IMPERIAL ACTS APPLICATION ACT 1980 - SECT 8 Transcribed 

enactments 

[1297] 25 Edward I (Magna Carta) c. XXIX  

No freeman shall be taken or imprisoned, or be disseised of 

his freehold, or liberties or free customs, or be outlawed or 

exiled, or any other wise destroyed; nor will we pass upon 

him, nor condemn him, but by lawful judgement of his peers, 

or by the law of the land. We will sell to no man, we will not 

deny or defer to any man either justice or right ... And we 

have granted to them for us and our heirs, that neither we 

nor our heirs shall procure or do any thing, whereby the 

liberties in this Charter contained, shall be infringed or 

broken; and if any thing shall be procured by any person 

contrary to the premises, it shall be had of no force nor 

effect. 

 

1290 c. 1 (Regnal. 18_Edw_1) Quia Emptores  

That from henceforth it shall be lawful to every Freeman to 

sell at his own pleasure his Lands and Tenements, or part of 

them ... And It is to wit, that this Statute extendeth but only to 

Lands holden in Fee Simple. 

 

PROPERTY LAW ACT 1958 – SECT 18A  

Land may be assured in fee simple  

Land held of the Crown in fee simple may be assured in fee 

simple without licence and without fine and the person 

taking the assurance shall hold the land of the Crown in the 

same manner as the land was held before the assurance took 

effect. 

 

Webster’s Legal Dictionary, 1889, defines Fee Simple Title as: 

“Fee Simple is a Contractual Agreement between the present 



a) A Council may require a person to pay interest 

b) A Council may levy municipal rates and service 

charges by sending a notice to the person who is 

liable to pay them. 

c) A Council may require a person to pay interest on any 

amounts of municipal rates or service charges 

 

But I don’t see the part where it’s lawful to do so, this should 

be included in this Act, unless its not lawful to do so. 

owner and the previous owner, involving neither a third nor 

other parties. Fee Simple permits an owner to do with his 

property as he might wish. It is the highest form of land 

ownership available. 

 

In English common law, the Crown has radical title or the 

allodium of all land in England, meaning that it is the ultimate 

“owner” of all land. 

 

Fee – A right in law to the use of land; i.e. a fief. Simple – in 

the unconstrained sense: 

1.without limit to the inheritance of heirs; 

2.unrestricted as to transfer of ownership. 

 

Sir Francis Forbes, Chief Justice of the Supreme Court of New 

South Wales, said in King v. Steel I Legge’s Reports 68—69 in 

1834: 

 

It is a matter of history that New South Wales was taken 

possession of, in the name of the King of Great Britain, about 

fifty-five years ago. This Court is bound to know judicially, that 

an Act of Parliament passed in the 27th year of King George 

the Third (cap.2), enabling His Majesty to institute a colony 

and civil government on the east side of New South Wales. 

The right of the soil, and of all lands in the Colony, became 

vested immediately upon its settlement, in His Majesty, in 

right of his Crown, and as the representative of the British 

Nation. His Majesty by his prerogatives is enabled to dispose 

of the lands so vested in the Crown. It is part of the law of 

England that the prerogatives can only be exercised in a 

certain definite and legal manner. His Majesty can only 

alienate Crown lands by means of a record — that is by a 

grant, by letters patent, duly passed under the Great Seal of 

the Colony, according to law, and in conformity with his 

Majesty’s instructions to the Governor. 

 



107, 108, 109, 

115  

Do Not Support What: 

 

Removal of Clause. 

 

Why: 

 

Councils are not the crown and receive grants to cover 

services from state and federal governments 

 

Are councils charging for services that the Federal 

Governments should to provide via existing taxes as grants? 

 

The Constitution of the commonwealth requires that State 

Government attends to its infrastructure, why is a different 

distinct tier of government declaring municipal rates and 

service charges, when it should be the state government 

doing so? 

Local Government (Financial Assistance) Act 1995 

3 Objects of Act 

(2)  The Parliament wishes to provide financial assistance to 

the States for the purposes of improving: 

(b)  the capacity of local governing bodies to provide their 

residents with an equitable level of services;  

    

    

    

 

 

Press tab to insert additional rows (as needed)  

 

 

Do you have any overall comments on Part 5 of the Exposure Draft Bill? 

Councils are NOT the crown nor government and are setup as businesses. Rates are a TAX. To give an non Crown entity such immense powers seems to 

abrogate the hard earned protections offered by the crown. 

 

Perhaps no principle is more characteristic of our political system than the doctrine that there shall be no taxation without representation, that is, the 



taxing power is vested in legislature, of which the council is not. This taxing power appears to be delegated to a non-Crown entity, which can further be 

delegated to non elected officials (see section 10 Power of delegation) such as committees and the CEO.  As the power to tax is the power to destroy, all 

bills appropriating any part of the Consolidated Fund or for imposing any duty, rate, tax, rent, return or impost must originate in the Assembly, which 

implies that any changes to rates should also originate in the Assembly via debate. 

 

Are rates notices a bill or a contract? This should be made clear in the Act. 

 

Sydney City Council v. Reid  (1994) 34 NSWLR 506  (1994) 84 LGERA 381  

The issue with which the appeal is concerned is whether an employee of a local council can be said to be "in the service of the Crown". Manifestly he 

cannot ... The aldermen of a council are elected by popular suffrage, not appointed by the Crown. 

 

Since rates are a state TAX, payments should be made to consolidated Revenue. 

 

ATO Interpretative Decision - ATO ID 2012/87 

The payment of general rates to the entity constitutes the payment of an 'Australian tax', for the purposes of subsection 81-5(1) of the GST Act. 

 

On 5 August 1997, the High Court of Australia brought down a combined decision in the cases of Walter Hammond and Associates v the State of NSW and 

others and Ha and anor v the State of NSW and others. Even though the cases heard related to the imposition of franchise fees on tobacco, the decision 

has effectively declared all current State business franchise fees to be constitutionally invalid. 

 

INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS 

THE STATES PARTIES TO THE PRESENT COVENANT, 

Article 17 

1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or correspondence, nor to unlawful attacks on his 

honour and reputation. 

2. Everyone has the right to the protection of the law against such interference or attacks 



Part 6: Council operations 

 

Clause (No.)  Support / Do Not 

Support / 

Neutral 

What changes do you propose and why? Are there any other comments you would like to make 

on this clause? 

151, 152, 153, 

155, 157, 158, 

159 

Do Not Support  

What: 

 

Removal of Clause. 

 

Why: 

 

Appears inconsistent with fee simple, and the Magna carta (as 

any purported legislation contrary to the premises of the 

Magna carta, shall be had of no force nor effect). 

 

A large percentage of properties are held in “FEE SIMPLE”. By 

LAW these properties CANNOT be “levied” or “charged” under 

ANY description! (That was the very purpose of the creation of 

the FEE SIMPLE tenure)! Fee-simple signifies a pure fee ; an 

absolute estate of inheritance ; that which a person holds 

inheritable to him and his heirs general forever. 

 

A deed in fee simple, is a legal Instrument of Law, a Contract 

with not just with the Crown via the Seal, but with the actual 

Sovereign Majesty, and his/her Heirs and Successors, how can 

Council, a non crown third party entity, change this contract? 

 

Also eminent domain is  

 

Eminent domain (resumption/compulsory acquisition/ 

expropriation) is the lawful the power of a state, provincial, or 

national government to take private property for public use.  

 

The way this section is written, a non-Crown entity can 

compulsorily acquire land that may be required by the 

IMPERIAL ACTS APPLICATION ACT 1980 - SECT 8 Transcribed 

enactments 

[1297] 25 Edward I (Magna Carta) c. XXIX  

No freeman shall be taken or imprisoned, or be disseised of 

his freehold, or liberties or free customs, or be outlawed or 

exiled, or any other wise destroyed; nor will we pass upon 

him, nor condemn him, but by lawful judgement of his peers, 

or by the law of the land. We will sell to no man, we will not 

deny or defer to any man either justice or right ... And we 

have granted to them for us and our heirs, that neither we 

nor our heirs shall procure or do any thing, whereby the 

liberties in this Charter contained, shall be infringed or 

broken; and if any thing shall be procured by any person 

contrary to the premises, it shall be had of no force nor 

effect. 

 

1290 c. 1 (Regnal. 18_Edw_1) Quia Emptores  

That from henceforth it shall be lawful to every Freeman to 

sell at his own pleasure his Lands and Tenements, or part of 

them ... And It is to wit, that this Statute extendeth but only to 

Lands holden in Fee Simple. 

 

PROPERTY LAW ACT 1958 – SECT 18A  

Land may be assured in fee simple  

Land held of the Crown in fee simple may be assured in fee 

simple without licence and without fine and the person 

taking the assurance shall hold the land of the Crown in the 

same manner as the land was held before the assurance took 

effect. 

 

Webster’s Legal Dictionary, 1889, defines Fee Simple Title as: 

“Fee Simple is a Contractual Agreement between the present 



Council for or in connection with, or as incidental to, the 

performance of its functions or the exercise of its powers. 

 

This is open to despotic actions to influence and unjustly 

punish others. 

 

This appears to also allow for de facto taking of land, which is 

both authoritarian and tyrannical in nature. 

 

To not give consideration to the crown or the minister, seems 

ultra vires. 

owner and the previous owner, involving neither a third nor 

other parties. Fee Simple permits an owner to do with his 

property as he might wish. It is the highest form of land 

ownership available. 

 

In English common law, the Crown has radical title or the 

allodium of all land in England, meaning that it is the ultimate 

“owner” of all land. 

 

Fee – A right in law to the use of land; i.e. a fief. Simple – in 

the unconstrained sense: 

1.without limit to the inheritance of heirs; 

2.unrestricted as to transfer of ownership. 

 

Sir Francis Forbes, Chief Justice of the Supreme Court of New 

South Wales, said in King v. Steel I Legge’s Reports 68—69 in 

1834: 

 

It is a matter of history that New South Wales was taken 

possession of, in the name of the King of Great Britain, about 

fifty-five years ago. This Court is bound to know judicially, that 

an Act of Parliament passed in the 27th year of King George 

the Third (cap.2), enabling His Majesty to institute a colony 

and civil government on the east side of New South Wales. 

The right of the soil, and of all lands in the Colony, became 

vested immediately upon its settlement, in His Majesty, in 

right of his Crown, and as the representative of the British 

Nation. His Majesty by his prerogatives is enabled to dispose 

of the lands so vested in the Crown. It is part of the law of 

England that the prerogatives can only be exercised in a 

certain definite and legal manner. His Majesty can only 

alienate Crown lands by means of a record — that is by a 

grant, by letters patent, duly passed under the Great Seal of 

the Colony, according to law, and in conformity with his 

Majesty’s instructions to the Governor. 
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Do you have any overall comments on Part 6 of the Exposure Draft Bill? 

 

Councils are NOT the crown. 

 

Titles held in fee simple must be accounted for. Third parties can play no part. And if these properties are peoples homes, then there is some ICCPR 

concerns as well for the forced acquisition of homes: 

 

INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS THE STATES PARTIES TO THE PRESENT COVENANT - Article 17 

 

1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or correspondence, nor to unlawful attacks on his honour 

and reputation. 

2. Everyone has the right to the protection of the law against such interference or attacks 

 

 

 

 



Part 7: Council integrity 

 

Clause (No.)  Support / Do Not 

Support / 

Neutral 

What changes do you propose and why? Are there any other comments you would like to make 

on this clause? 

208 Do Not Support What: 

 

Removal of Clause. 

 

Why: 

 

Good faith is not defined in this act. Good faith to who?  

 

Is it good faith to the council or good faith to the people?  

What is the priority when the council’s needs and the people’s 

needs conflict? 
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Do you have any overall comments on Part 7 of the Exposure Draft Bill? 

 



 

 

 

 



Part 8: Ministerial oversight 

 

Clause (No.)  Support / Do Not 

Support / 

Neutral 

What changes do you propose and why? Are there any other comments you would like to make 

on this clause? 
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Do you have any overall comments on Part 8 of the Exposure Draft Bill? 

If local government is in fact a DISTINCT and essential TIER of Government, why is a STATE minister playing a role?   

 

Hon. J. A. VOGELS (Western) - Despite all the rhetoric about recognising local government in the constitution, the explanatory memorandum says that the 

clause amends the constitution: To provide for the recognition of local government as a distinct and essential tier of government ... But then it finishes by 

saying: ... which is subject to Parliament's ability to legislate in respect of each council's functions and powers. Isn't this just a bit of tokenism? 



Part 9: Electoral provisions 

 

Clause (No.)  Support / Do Not 

Support / 

Neutral 

What changes do you propose and why? Are there any other comments you would like to make 

on this clause? 

279 Do Not Agree What: 

 

Removal of Clause. 

 

Why: 

 

Councils are not the crown, and so no duty exists. 

 

Also Being under threat of fine for failure to vote, undermines 

any claim to a free election 

 

 

 

 

If voting is compulsory, there needs to exist a “none of the 

above” option on the ballot, so that what would currently be 

an informal vote, is still counted towards the electoral results.  

 

By being forced to vote for the lesser evil, legitimacy appears 

to exist where none actually does. 

 

IMPERIAL ACTS APPLICATION ACT 1980 - SECT 8 Transcribed 

enactments - Freedom of election.  

 

[1275] 3 Edward I (Statute of Westminster the First) C.V.  

 

And because elections ought to be free, the King commandeth 

upon great forfeiture, that no man by force of arms, nor by 

malice, or menacing, shall disturb any to make free election. 

 

IMPERIAL ACTS APPLICATION ACT 1980 - SECT 8 Transcribed 

enactments – Bill Of Rights 

 

[1688] I William and Mary Sess. II (Bill of Rights) c. II  

8.     That election of members of parliament ought to be free. 

 

280 Do not agree What: 

 

Removal of Clause. 

 

Why: 

 

Councils are not the judiciary and so no liability should exist. 

 

Is a notice a bill, that requires payment, or an offer to 

contact? This should be made clear. 

IMPERIAL ACTS APPLICATION ACT 1980 - SECT 8 Transcribed 

enactments – Bill of Rights 

[1688] I William and Mary Sess. II (Bill of Rights) c. II  

12.     That all grants and promises of fines and forfeitures of 

particular persons before conviction, are illegal and void 



283 Do Not agree What: 

 

Removal of Clause. 

 

Why: 

 

Councils are not the crown, and so no duty exists. 

 

As an elector I have a right, and a legal duty, at election time 

to vote for the candidate of my choice. If no such option 

exists, under the current system, I am forced to vote for 

candidates I do not support. 

 

There is no definition of voting in this act. Is voting (ranking of 

candidates) actually compulsory or is obtaining a ballot paper 

in a lawful manner and placing it in the ballot box 

compulsory?  

 

There is no “None of the above” option, so I cannot legally 

vote (rank candidates) in elections if none of the candidates 

meet my satisfaction. This is undemocratic and leads to the 

appearance of legitimacy where none exists. 

 

I want to be able to legally signify that none of the candidates 

on that ballot paper meet my satisfaction and have that count 

towards the result, rather than being classed as informal, so 

that if enough people in the electorate do the same, it will 

force a fresh election and bring forth fresh candidates. 

Can voting actually be compulsory if there are exemptions? 

 

If voting is compulsory, there needs to exist a “none of the 

above” option on the ballot, so that what would currently be 

an informal vote, is still counted towards the electoral results, 

so the true voice of the people can be heard. 

 

By being forced to vote for the lesser evil, contains no real 

legitimacy, and the use of preferential voting just adds to the 

legitimacy deceit.  . 

 

LOCAL GOVERNMENT (ELECTORAL) REGULATIONS 2005 (SR 

NO 98 OF 2005) - REG 116 - Exemptions from compulsory 

voting  

 

 (1)     For the purposes of section 40 of the Act, it is not 

compulsory for a person to vote if the prosecution officer is 

satisfied that the person had a sufficient excuse for not voting.  

 (2)     Without limiting the generality of sub-regulation (1), 

any of the following is a sufficient excuse for not voting-”  

     (f)     the voter did not vote at the election for religious 

reasons. 

284 Do Not Agree What: 

 

Removal of Clause. 

 

Why: 

 

The law should not encourage or accommodate irregularity. 

 

 

If any irregularity exists, the result must be brought into 

question, especially when there is no definition of what can 

“affect the result of the election” enough to cause the result 

to be brought into question. 
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Do you have any overall comments on Part 9 of the Exposure Draft Bill? 

 

 

 

 

 



Part 10: General provisions 

 

Clause (No.)  Support / Do Not 

Support / 

Neutral 

What changes do you propose and why? Are there any other comments you would like to make 

on this clause? 

327 Do Not Support What: 

 

Removal of Clause. 

 

Why: 

 

Police are the crown. Council are not the crown. 

 

Police should not be used to enforce “by-laws” not given royal 

assent. 

 

This s open to abuse, and appears to be an invalid use of 

police for intimidation purposes for non government entities. 

333 Do Not support What: 

 

Removal of Clause. 

 

Why: 

 

Council is not the crown. 

 

 

 

339 Do Not support What: 

 

Removal of Clause. 

 

Why: 

 

Council is not the crown, and so should need to prove all 

things listed in this section (since they should exist). 

 

340.5 Do Not Support What: 

 

Removal of Clause. 

 

Why: 

 

 



Council is not the crown, and should not have the power to 

impose fees 
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Do you have any overall comments on Part 10 of the Exposure Draft Bill? 

• TWO referendums in the past have demonstrated that the Australian people rejected the concept of local councils being recognised as 

‘government’; 

• These TWO referendum votes prove that Section 74A(1) of the Victorian Constitution Act 1975 is illegal and has been since its inception; 

• The corporate structure of today’s municipal councils (termed the “third tier of government”) contravenes the structure of Westminster system of  

government as described in the Australian Commonwealth Constitution 1900; 

• The Australian Commonwealth Constitution 1900 allows for only TWO levels of government.  If THREE levels are required by the Australian people, 

then changes in the Constitution are needed.  As there have been no changes to the Constitution since the last referendum in 1998, all local councils have 

been operating illegally as ‘Local Government’ since then. 

• The Draft legislation plans to bestow upon all Victorian councils the right to become an “Authority”.  This means possibly no person will be able to 

challenge any decisions made by any council regarding land matters given that neither “the Crown” (presumably the parliament or the Governor of 

Victoria) can intervene in matters involving the transfer, exchange or lease of land.   

• The NSW Independent Commission Against Corruption (ICAC 1998) is recorded as having reviewed the literature pertaining to corruption and 

misconduct amongst councils, and stated that there are inherent risk factors in the existing structure of local councils which can: (1) enable or optimise 

corruption and misconduct and (2) aid in the perpetration of the corruption and misconduct.  If councils were to be given “Authority” status, how much 

more corruption could take place and how much damage would this do to many Victorians who either own or lease land throughout Victoria? 

• Local Councils currently hold the legal status of being a “a State” for the purposes of avoiding GST payments to the ATO and to levy rates and fines, 

but does this mean they have used a back-door means by which to become legally entitled to perform these roles as a “third tier of government”?  If so, 

then ‘what constitution’ allowed this to happen? 

• The enforcement of new Local Laws by councils is likely to see private land ownership being “transferred” to local councils by their local laws not 

being adhered to by either the landowner or a tenant occupying the land.  This means the Draft legislation will affect ALL landowners and tenants alike.  

• The Draft legislation plainly contravenes the Victorian Charter of Human Rights and Responsibilities Act 2006 by denying that homeowners have any 

rights to privacy where it states “...the power [to enter and possibly evict] can only be exercised in limited circumstances...” without the “limited 

circumstances” being explained. 



Part 11: Consequential amendments and repeals 

 

Clause (No.)  Support / Do Not 

Support / 

Neutral 

What changes do you propose and why? Are there any other comments you would like to make 

on this clause? 
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Do you have any overall comments on Part 11 of the Exposure Draft Bill? 

 

 

 

 

 

 




