
      
 

 

Attachment 1 

Draft Submission  

Local Government Bill – Exposure Draft 

Name Brimbank City Council 

 
If you work in an organisation or council, please provide the following information: 

Organisation or council name Brimbank City Council 

Position  

Are you providing this 
submission on behalf of the 
organisation or council? 

Council 
 

 
Key information about making a submission 

 
What feedback should I provide on the exposure draft bill? 
Following an extensive consultation process that considered the policy issues that underpin the Local Government Act, we are now seeking feedback on the Local Government 
Exposure Draft Bill to inform the final draft legislation before the Government reviews it to present to the Victorian Parliament. We strongly encourage you to read the 
explanatory document (A New Local Government Act for Victoria) to assist you to navigate the draft legislation. 
 
What is the closing date for submissions? 
The closing date for submissions is 5:00 pm, Friday 23 February 2018. Given that the draft bill is subject to parliamentary timeframes, submissions received after this date will 
be considered at the Government’s discretion.  
 

How do I make a submission? 
Submissions can be made in three ways: 

 Online by uploading your submission to the www.yourcouncilyourcommunity.vic.gov.au website 

 Emailing your submission to local.government@delwp.vic.gov.au  

 Posting your submission to: 
Local Government Act Review Secretariat 
C/o Local Government Victoria,  
PO Box 500, Melbourne VIC 3002 

 
How do I complete this template?  
To complete this template:  

(1) Locate the part of the Draft Bill you wish to comment on.  

http://www.yourcouncilyourcommunity.vic.gov.au/
mailto:local.government@delwp.vic.gov.au


 

2 Brimbank City Council Draft Submission 
 

(2) Insert the clause number, your level of support for the clause, the proposed change and any other comments into the table.  
 
Can I provide a submission in another format? 
It is strongly preferred for submissions to be made by completing this template. However, if another format suits your needs or the requirements of your organisation you are 
welcome to use another format.  
 
Will submissions be made publicly available? 
Written submissions and the name of the author will be published on the www.yourcouncilyourcommunity.vic.gov.au website unless confidentiality is requested and the 
Executive Director of Local Government Victoria grants it, or if it is determined your submission should remain confidential. Submissions that are defamatory or offensive will 
not be published.  
 
Please contact the Local Government Act Review Secretariat if you have any questions on (03) 9948 8518 or local.government@delwp.vic.gov.au  

http://www.yourcouncilyourcommunity.vic.gov.au/
mailto:local.government@delwp.vic.gov.au
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Part 1: Preliminary 

 

 Council generally supports the intention and direction of new Act. In particular, Council is strongly supportive of the enabling approach taken in the Bill and the focus on 
governance principles. 

 Council recommends a timeframe be made available for associated regulations and Ministerial Guidelines, to allow councils to effectively plan their implementation and 
consultation programs for the phased provisions of the Act. 

 

Clause (No.)  Support / Do Not 
Support / Neutral 

What changes do you propose and why? Are there any other comments you would like to make on this 
clause? 

1-2 Purpose and 
Commencement  

Support - - 

3 Definitions Partial support Clause 3(1) provides that an electoral advertisement, handbill, 
pamphlet or notice means an advertisement, handbill, pamphlet or 
notice that contains electoral matter, but does not include an 
advertisement in a newspaper that is only announcing the holding of 
a meeting. Council recommends explicitly including electronic 
material in the definition of electoral advertisement, handbill, 
pamphlet or notice.  
 
Council supports the approach to confidential information at clause 
3(1) the Bill, and the categories of “confidential information” defined 
at clause 3(1) of the Bill. However, Council recommends that the Bill 
retain section 77(2)(a)-(c) and section 89(2) of the Local Government 
Act 1989 to enable certain information to remain confidential if: 
 

 provided to a Council/Committee at a closed meeting;  

 the information was previously designated by Council as 
confidential; or 

 the information was previously designated by a Chief 
Executive Officer as confidential.  

 
This recommendation is made on the basis that there may be 
instances where a Council or the Chief Executive Officer considers, on 
grounds set out in section 89(2), that information should be 
confidential information (and subject to the applicable protections in 
the Bill) but the information does not neatly fall into one of the 
categories of confidential information in clause 3(1). 
 

 
 



 

4 Brimbank City Council Draft Submission 
 

For example, a Council might resolve to close a meeting (under 
clause 63(2)) to consider confidential information. The minutes of 
any such meeting may not be confidential information for the 
purposes of clause 3(1) and any disclosure of the minutes would not 
therefore offend clause 164(1). However, the inability to maintain 
confidentiality over the minutes of a meeting closed to consider 
confidential information may have a chilling effect on deliberations 
by Councillors.  
 
The retention in the Bill of sections 77(2)(a)-(c) and 89(2) will ensure 
that each Council is able to consider the specific circumstances of its 
municipality when balancing confidentiality, transparency and the 
public interest.  
 
Any transparency concerns about this recommendation are, in 
Council’s opinion, mitigated by the requirement in clause 63(5), 
which requires the reason for determining to close a meeting to be 
recorded in the public minutes of the meeting, which, in Council’s 
submission, could simply note whether a confidential item was the 
subject of a resolution. In addition, if the ability of the Chief Executive 
Officer to designate information as confidential is retained, Council 
recommends that, in accordance with current practice, the Chief 
Executive Officer be required to specify the grounds upon which the 
information is designated confidential.  

4-6 Objectives of 
the Act, Transport 
Integration Act 
2010, Filming 
Approval Act 2014  

Support - - 

 

Do you have any overall comments on Part 1 of the Exposure Draft Bill? 

- 
 
 
 



 

5 Brimbank City Council Draft Submission 
 

Part 2: Councils  

 

Clause (No.)  Support / Do Not Support 
/ Neutral 

What changes do you propose and why? Are there any other comments you would like to make on this 
clause? 

7 Role of a Council Support - Brimbank City Council supports the role of a Council as drafted in 
the Bill on the basis that the wording is more consistent with the 
provision of more autonomy for Councils.  
 

8 Overarching 
governance 
principles and 
supporting 
principles 

Support Clause 8(2)(c) provides that an overarching governance principle is 
for the municipal community to be engaged in strategic planning 
and strategic decision making. Neither term is defined in the Bill, 
and interpretations may vary between Council and community as to 
what constitutes strategic planning and strategic decision making. 
Brimbank City Council considers it would be useful for the terms 
“strategic planning” and “strategic decision making” to be defined in 
the Bill, to ensure clarity and consistency of interpretation and 
application.   
 
Clause 8(2)(f) provides that an overarching governance principle is 
for Councils to seek to collaborate with other Councils and 
Governments and statutory bodies. The Bill does not clarify the 
context(s) within which a Council must seek to collaborate with 
other entities, and it would be useful for the Bill to provide this 
clarification to ensure clarity and consistency of interpretation and 
application.   
 
In addition, while Brimbank City Council strongly supports inter-
entity collaboration, Council considers that the Bill should explicitly 
require the Victorian State Government to collaborate with local 
government. This requirement would recognise the constitutional 
status of local government as a distinct and essential tier of the 
Victorian government and acknowledge the need for equal respect 
and collaboration between Victorian State and local governments.  
 

Brimbank City Council supports the high-level nature of the 
overarching governance principles, and the organisation of the 
principles in clause 8 into overarching and supporting principles. 
The tiered structure of the principles is clear and allows greater 
visibility into the structure behind the Bill. Attached as 
Attachment 1 is a diagram setting out the Structure of the Bill, 
and the tiering of principles, policies and rules. 
 
Brimbank City Council also supports the explicit inclusion of 
climate change risks and linkage to economic, social and 
environmental sustainability at clause 8(2)(c) of the Bill.  
 
 
 

9 General power Support - - 
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10 Power of 
delegation 

Support Clause 10(4) provides that a delegation that includes the power to 
enter into a contract or make any expenditure must specify a 
maximum monetary limit that cannot be exceeded.  
 
Brimbank City Council interprets this clause as permitting each 
Council to determine whether its delegation threshold is inclusive or 
exclusive of the goods and services tax payable in respect of 
expenditure.  
 
Clause 10(1) permits a Council to delegate certain powers, duties or 
functions under the Local Government Act 2018 or any other Act to 
the members of a delegated committee or the Chief Executive 
Officer.  Section 98(1) of the Act permits a Council to delegate 
certain powers, duties or functions under the Act or any other Act 
to “a member of its staff”.   
 
Brimbank City Council is proceeding on the basis that other statutes 
permitting Councils to take action explicitly permit sub-delegation 
of delegated powers. If this is not the case, the Bill should permit 
Council to delegate its powers to Council staff members as per the 
current Act.  
 

Clause 10(2) specifies those powers, duties or functions that a 
Council is not permitted to delegate. The listing of non-delegable 
powers is much clearer than the drafting at section 98 of the 
Local Government Act 1989, and Council strongly supports the 
redrafting.  
 
Clause 10(6) provides that a Council must keep a public register 
of delegations made under clause 10. Brimbank City Council 
strongly supports the requirement to keep a public register for 
transparency purposes, and considers that it should be a 
requirement on each Council to make its delegations register 
available on its website unless there is a lawful reason not to do 
so.  
 
 

11 How is a Council 
constituted? 

Support - - 
 

 

12 Constitution of 
a Council 

Partial Support Clause 12(1) provides that a Council must consist of not fewer than 
5 Councillors and not more than 12 Councillors. Brimbank City 
Council considers that the Bill should not provide for an even 
number of minimum or maximum Councillors. This is on the basis 
that a Council with an even number of Councillors in voting 
deadlock will require the Mayor to exercise a casting vote. This 
indirectly standardises the casting vote of Mayor, and Brimbank City 
Council considers that this feature may impair deliberative decision 
making.   
 

Brimbank City Council supports the formalisation of the role of 
Deputy Mayor and the ability for a Council to be constituted by 
Councillors elected to represent multi-member wards, provided 
clause 12(1) provides for even minimum and maximum numbers 
of Councillors.    
 

13-14 Council is a 
body corporate;  
Electoral structure 
of a Council 

Support Clause 14(2) provides that before recommending the making of a 
subdivision or alteration Order under clause 14(1), the Minister 
must seek to ensure the matters referred to in clause 14(2)(a)-(b). 
Brimbank City Council considers that the Bill should be amended to 
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 explicitly require the Minister to consult with the affected Council 
prior to recommending the making of an Order under clause 14(1).  
 

 
 

15-16 Electoral 
structure review;  
Ward boundary 
review 

Support Clause 15(1) provides that the Minister may, before recommending 
the making of an Order in Council in respect of the electoral 
structure of a Council, establish an electoral representation advisory 
panel. Clause 15(2) enables an electoral representation advisory 
panel to review the electoral structure of a council based on division 
of wards, ward boundaries, and any other matter relating to the 
electoral structure of the Council that the Minister requires advice 
on. Brimbank City Council supports the ability of the Minister, 
pursuant to clause 15, to establish an electoral representation 
advisory panel. In respect of the subject matter of a review by an 
electoral representation advisory panel, Brimbank City Council 
recommends amending clause 15 to explicitly permit an electoral 
representation advisory panel to conduct a review based on 
population changes.  
 

 

17 Role of Mayor Partial Support Clause 17(c) provides that the role of the Mayor is to lead 
engagement with the municipal community on the development of 
the Council Plan. The Bill is not clear about whether leading 
engagement on the Council Plan is a function that is external to a 
Council’s Community Engagement policy, or is intended to be 
included as a feature of that policy. This lack of clarity may create 
role confusion between Council staff tasked with developing a 
Council Plan and the Mayor, who would be required by clause 17(c) 
of the Bill to lead engagement on development of the Council Plan. 
Brimbank City Council recommends clarifying in clause 17 the 
intended role of the Mayor vis-à-vis the community engagement 
policy.  
 
Clause 17(e) provides that the role of the Mayor is to promote 
behaviour among Councillors that meets the standards set out in 
the Councillor Code of Conduct. The Bill does not contain a 
definition of promoting behaviour, and it is unclear whether clause 
17(e) is intended to enable/require the Mayor to take the lead in 
issues relating to Councillor conduct. Brimbank City Council 
considers that an alternative formulation may be for clause 17(e) to 
provide for the Mayor to “lead the Council”.  
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Clause 17(h) provides that the role of the Mayor is to provide advice 
to the Chief Executive Officer when the Chief Executive Officer is 
setting the agenda for Council meetings. However, clause 45 (2)(d) 
provides that the role of the CEO is to set the agenda for Council 
meetings after consulting the Mayor. Brimbank City Council is 
concerned that the explicit role of a Mayor in providing advice on 
agenda setting may, at the extreme, interfere with the ability of the 
CEO to set Council meeting agendas in a manner that progresses a 
Council’s Council Plan. Brimbank City Council recommends 
amending clause 17(h) to refer to consultation between the Mayor 
and CEO, instead of the former advising the latter, to ensure clarity 
of roles and consistency of interpretation. 
 

18 Specific powers 
of the Mayor 

Support except for clause 
18 1(a) and (2) 

Clause 18(1)(a) provides that the Mayor has the power to appoint a 
Councillor to be the chair of a delegated committee, with any such 
appointment prevailing, by virtue of clause 18(2), over any 
appointment of a chair of a delegated committee by the Council.  
 
Brimbank City Council strongly opposes the proposed ability of a 
Mayor to override a Council decision to appoint a chair of a 
delegated committee. This is on the basis that Council considers the 
proposed power anti-democratic, insofar as a Council decision 
should not be able to be unilaterally overridden in the manner 
proposed. Brimbank City Council considers that a Council wishing to 
provide its Mayor with this power can resolve to do so. In addition, 
Brimbank City Council considers the proposed power lacks 
transparency, as the original Council appointment to the committee 
would have been made at a Council meeting, whereas the Mayoral 
power appears to be exercisable outside of a Council meeting.  
Finally, clause 18 is  unclear as to whether the proposed power is: 
 

 a veto power in respect of an appointment, such that the 
Mayor is empowered to appoint a Councillor appointed by 
Council to the delegated committee to be the chair; or  

 the ability to appoint an additional Councillor to the delegated 
committee, such that the overall number of Councillors on the 
delegated committee increases overall.  
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Clause 18(1)(b) provides that the Mayor has the power to direct a 
Councillor, subject to any procedures or limitations specified in the 
Governance Rules, to leave a Council meeting if the behaviour of 
the Councillor is preventing the Council from conducting its 
business.  
 
As a Council’s Governance Rules are not a local law (unless made a 
local law pursuant to clause 68), there appears to be no 
automatically applicable penalty for misconduct at Council 
meetings. Brimbank City Council considers that the Local 
Government Act 2018 should specify penalty units for misconduct at 
Council meetings.  
 

19 When does the 
office of Mayor 
become vacant? 
 

Support except for  19(f)  Please refer to Brimbank City Council’s comments in respect of 
clause 20.  

 

20 Declaration of 
office of Mayor to 
be vacant 

Oppose  Clause 20 permits a Council to declare the office of Mayor vacant.  A 
notice of motion to declare the vacancy must be signed by more 
than half the total number of Councillors of a Council (clause 
20(2)(a) and (4) refer), while the motion must be passed by at least 
three-quarters of all of the Councillors in office (clause 20(3) refers).  
 
Brimbank City Council strongly opposes the proposed power of a 
Council to declare the office of Mayor vacant. This is on the basis 
that Council considers the proposed power to be: 

 unclear, insofar as no rationale or criteria is provided for 
the circumstances in which Council might choose to 
exercise the proposed power. Brimbank City Council 
recommends amending this clause to require any proposed 
declaration to be linked to breaches of the Councillor Code 
of Conduct; 

 susceptible to being used inappropriately as a mechanism 
to deal with Councillor conduct matters; 

 potentially at odds with the requirement at clause 28(2)(e),  
which requires Councillors to acknowledge and support the 
role of the Mayor; 

 lacking in natural justice, if the declaration is to be made in 
open session. Alternatively, if the deliberative process 
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leading to a declaration is to be made in closed session, the 
definition of confidential information at clause 3(1) of the 
Bill should be amended to explicitly include Council 
deliberations in respect of a proposed declaration under 
clause 20, so that the Council meeting can be closed 
pursuant to clause 63(2)(a).  

 
In addition, the proposed declaration power in clause 20 potentially 
creates issues in terms of the selection of a new Deputy Mayor. As 
explanation, clause 19(f) provides that the office of the Mayor 
becomes vacant on the day the office of Mayor is declared vacant 
by the Council in accordance with section 20. If such a declaration is 
made, the Deputy Mayor performs the role of the Mayor, by effect 
of clause 21(c).  However, the Bill does not appear to provide for a 
vacancy in the role of Deputy Mayor should the Deputy Mayor 
assume the role of Mayor pursuant to a Council declaration under 
clause 20. Brimbank City Council recommends amending clause 22 
to automatically vacate the role of Deputy Mayor in the event of a 
Council declaration under clause 20.  
 
By way of final comment in respect of clause 20, Brimbank City 
Council considers that, if clause 20 is adopted in the Local 
Government Act 2018, there should be an equivalent declaratory 
power in respect of the role of the Deputy Mayor, to ensure fairness 
and consistency.   
 

21 Role and 
powers of the 
Deputy Mayor 
 

Support - Brimbank City Council supports explicit legislative recognition of 
the role of Deputy Mayor.  

22 When does the 
office of Deputy 
Mayor become 
vacant? 
 

Support Please refer to Brimbank City Council’s comments in respect of 
clause 20.  

 

23 Local 
Government 
Mayoral Advisory 
Panel 

Support Clause 23 provides for the Minister to establish and maintain an 
advisory panel to be called the Local Government Mayoral Advisory 
Panel (LGMAP). The LGMAP appears to have the same, or broader, 
powers than the local government advisory panel the Minister can 

Brimbank City Council considers that regular sector/public 
reporting would be desirable in interests of transparency. 
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 establish under Part 10 A of the Act. However, the Bill does not 
appear to make explicit provisions for Councils to make submissions 
to the LGMAP on Councillor allowances, as provided for in section 
74C(2) of the Act.  
 
Brimbank City Council recommends amending clause 23 to explicitly 
allow Councils to make submissions on Councillor allowances to the 
any LGMAP established under clause 23.  
 

24 Application of 
Division 

Support - - 

25 Election of 
Mayor 

Support Clause 25(3)(b) is slightly unclear. Brimbank City Council 
recommends redrafting the clause and including the subject (being 
the Chief Executive Officer) in the chapeau of the clause, to avoid 
confusion.  

 

26  When is a 
Mayor to be 
elected? 

Support The Bill makes no provision for special Council meetings, as per 
section 84 of the Act, and all Council meetings appear to be now 
required to be set by Council resolution. Unless a Council’s 
Governance Rules can provide for Council meetings to be called in 
extraordinary circumstances, there may be timing issues in relation 
to calling Mayoral elections, especially where an absolute majority 
cannot be obtained to resolve a new date and time for the Mayoral 
election. Brimbank City Council also recommends that the Bill be 
amended to include clarification on how a council meeting may be 
called in urgent or timebound circumstances, if the need arises in 
between (Council-resolved) council meetings. 
 

 

27 Deputy Mayor 
election 

Support Clause 27 provides that the Councillors must, immediately after 
electing a Mayor at a meeting under section 26, elect another 
Councillor to the office of Deputy Mayor. Brimbank City Council’s 
current practice is for a newly elected Mayor to deliver a Mayoral 
address immediately after the Mayoral election and directly prior to 
the Deputy Mayoral election taking place. There appears to be no 
reason why the requirement for a Deputy Mayoral election to take 
place immediately after the Mayoral election needs to be a 
legislative requirement. Brimbank City Council recommends 
amending clause 27 to require a Deputy Mayoral election to take 
place at the same meeting as the Mayoral election, or as soon as 
practicable after a Mayoral election.  
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The reference to the election of the Deputy Mayor occurring 
immediately after the Mayoral election also means there is 
technically no opportunity for a change in Chair. This requirement 
flows from clause 17(a), which provides that it is the role of the 
Mayor to chair Council meetings. Given clause 25(3)(a) requires the 
Mayoral election to be chaired by the CEO, a Council would have to 
permit a change of Chair immediately after electing the Mayor, 
which may technically breach the requirement in clause 27(1). 
 

28 Role of 
Councillor 

Support - - 

29 Term of office 
of a Councillor 

Support - - 

30 Oath or 
affirmation of 
office 

Support Clause 30(2)(c) provides for the oath or affirmation of office to be 
taken by the Councillor to be recorded in the minutes of the 
Council, whether or not the oath or affirmation was taken at a 
Council meeting.  If a Councillor does not take an oath or 
affirmation at a Council meeting, there may be uncertainty as to 
which Council meeting’s minutes the oath or affirmation should be 
recorded in. This clause should clarify if the legislative intent is for 
the taking of the oath or affirmation to be recorded in the minutes 
of the next available Council meeting, or in the minutes of another 
meeting at which other Councillors are taking the oath or 
affirmation.  
 
In addition, the effect of clause 29 may create timing issues in 
relation to when a new Council can be sworn in after an election. As 
explanation, the term of a Councillor commences on the day s/he 
takes the oath or affirmation of office. This may mean that the 
Council constituted directly before a general election may have to 
set the date for the incoming Council to be sworn in, as the 
incoming Councillors will not be able to resolve a date to take the 
oath or affirmation. This issue will be exacerbated if there is any 
delay in the election result.  
 

 

31 Failure to take 
oath or affirmation 
of office 

Support - - 
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32 Qualification to 
be a Councillor 

Support Clause 32(2)(h) provides that a person is not qualified to be a 
Councillor if the person is of unsound mind. The Bill does not 
contain a definition of an unsound mind. In the absence of a 
definition, the reference potentially creates equality and disability 
issues if a person otherwise able to be a Councillor has, for example, 
mental health issues.  
 
While related to voting entitlements, a key recommendation of the 
Australian Law Reform Commission report on Equality, Capacity and 
Disability in Commonwealth laws was that “[s]tate and territory 
government should repeal “unsound mind” provisions in their 
electoral legislation” (Recommendation 9-2 refers). Accordingly, 
Brimbank City Council recommends that the Bill should contain, at 
minimum, a clear definition of unsound mind to avoid 
discrimination on the basis of mental health issues.  
 

Brimbank City Council supports the inclusion of the definition of 
a principal place of residence.  
 

33 Councillor 
ceasing to hold 
office  
 

Support Clause 33(1)(e) of the Bill provides that a Councillor ceases to hold 
office if the Councillor is absent from meetings of the Council for a 
period of 4 consecutive months without leave obtained from the 
Council.  
 
Brimbank City Council considers that it would be inappropriate for a 
Councillor to miss Council meetings for almost a third of the year 
and recommends lowering the threshold to three consecutive 
months. In addition, clause 33 does not address the issue of partial 
attendance at Council meetings, where a Councillor may attend only 
a small part of a Council meeting. While such conduct could 
arguably be in breach of the principle at clause 178(2)(g), Brimbank 
City Council considers that it would be better for the Bill to explicitly 
address the issue of partial attendance by Councillors at Council 
meetings.  
 

Clause 33(4) provides that a Councillor is not absent from a 
Council meeting if s/he has childcare responsibilities within 
certain timeframes. Brimbank City Council supports the inclusion 
of this provision.  

34 Ouster from 
office 

Support - - 

35 Suspension of 
Councillor 

Support Clause 35(c) provides that if a Councillor is suspended, the 
Councillor must return all Council equipment and materials to the 
Council at the beginning of any term of suspension that will exceed 
2 months in duration. It would be useful for the Bill to clarify the 
ramifications of a suspension in respect of a Council’s insurance 
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requirements, liability position and any Councillor Code of Conduct 
issues that may flow from a Councillor’s actions during their period 
of suspension.  
 

36 Penalty for 
acting as a 
Councillor when 
not qualified 

Support - - 

37 Minister may 
set allowances for 
Mayors, Deputy 
Mayors and 
Councillors 

Support Clause 37 provides for the Minister to specify, via the Government 
Gazette, the amounts of allowances payable by a Council to the 
Mayor, Deputy Mayor, or a Councillor. Brimbank City Council 
recommends amending the Bill to explicitly provide for the Deputy 
Mayor’s allowance to be based on the amount of time the individual 
actually performs the role of Mayor. This recommendation is based 
on the fact that the Deputy Mayor duties and functions, as per 
clause 21, are based on a Mayoral inability or incapacity, and the 
Deputy Mayor has no specific statutory duties or functions where 
the Mayor is able to act in the role of Mayor.  
 

 

38 General 
provisions relating 
to allowances 

Support - - 

39 Reimbursement 
of expenses of 
Councillors and 
members of a 
delegated 
committee 

Support  Clause 39(2) requires a Council to provide details of all 
reimbursements under this section to the Audit and Risk 
Committee (ARC). Brimbank City Council strongly supports the 
requirement to report details of all reimbursements to ARC.  
 
However, while ARC will have the responsibility to monitor the 
compliance of Council policies and procedures with the Local 
Government Act 2018 and any regulations (clause 53(2)(a) refers) 
the Bill does not explicitly clarify what powers, if any, ARC has in 
relation to reported reimbursements, discrepancies or 
overspends not in compliance with the Council expenses policy.  
 
In addition, it is unclear whether ARC’s role in relation to the 
Councillors expenses policy is limited to monitoring whether, 
procedurally, reimbursements are made in accordance with 
Council’s Expense Policy, or whether ARC is intended to also 
investigate whether reimbursements are for bona fide expenses 
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that have been reasonably incurred and are reasonably 
necessary (as per clause 39(1)(a)-(c)). 
 
Brimbank City Council considers that it would be useful for 
further clarification on these points to be provided via the Bill, or 
the regulations made in relation to the reimbursement of 
expenses.  
 

40 Council 
expenses policy 

Support  Clause 40(2)(d) requires a Council expenses policy to have 
particular regard to expenses incurred by a Councillor who is a 
carer in a care relationship within the meaning of section 4 of the 
Carers Recognition Act 2012. Brimbank City Council strongly 
supports the inclusion of this provision in the Bill.  
 

41 Resources and 
facilities for the 
Mayor and 
Councillors 

Support Clause 41(2)(a) requires a Council to make available to the Mayor 
and the Councillors the resources and facilities reasonably necessary 
to enable them to effectively perform their role, and in so doing, to 
consider the support that may be required by a Mayor, Deputy 
Mayor or Councillor because of a disability or other special needs.  
 
Brimbank is an extremely diverse community, and, by way of 
example, more than half the residents in Brimbank speak languages 
other than English at home, with more than 160 languages 
represented.  Accordingly, Brimbank City Council considers that 
clause 41(2)(a) should also refer to cultural and linguistic needs, in 
addition to special needs, to recognise the importance of these 
needs. 
 

Clause 41(2)(b) requires a Council to make available to the 
Mayor and the Councillors the resources and facilities reasonably 
necessary to enable them to effectively perform their role, and in 
so doing, to have particular regard to expenses incurred by a 
Councillor who is a carer in a care relationship within the 
meaning of section 4 of the Carers Recognition Act 2012. 
Brimbank City Council strongly supports the inclusion of this 
provision in the Bill.  

42 Indemnity 
provision 

Support  Brimbank City Council supports the removal of the requirement 
at section 76A of the Act for: 

 the Minister to determine and approve Council insurance 
schemes; and 

 Councils to have public liability and professional liability 
insurance.  
 

Brimbank City Council’s support is on the basis that, as indicated 
in the Directions Paper, as a body corporate and organisation 
with a number of roles and responsibilities to the community 
and its staff, it is expected as a matter of course that Councils 
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take out appropriate insurance policies consistent with effective 
risk management as well as with the sound financial 
management principles in the Act. 
 

43 The Chief 
Executive Officer 

Support Clause 43(4) provides that if there is a vacancy in the office of CEO 
or the CEO is unable to perform his/her duties, the Council must 
appoint an Acting Chief Executive Officer. The requirement for 
Council to appoint an Acting CEO in instances of vacancy or inability 
is overly inflexible, and may create issues where, for example, there 
is an emergency that means there is an unexpected vacancy in the 
office of CEO, or short term leave arrangements.  
 
Brimbank City Council recommends the inclusion of clauses in the 
Bill in Part 2 permitting the appointment of an interim CEO, being a 
CEO appointed to the role while a permanent CEO is being 
recruited, until such time as Council resolves to appoint an Acting 
CEO, being a CEO acting in the role after a permanent CEO has been 
appointed. This will address any issues arising out of unexpected 
vacancies in the office of CEO, while ensuring that Council retains 
the ultimate authority to appoint the CEO. 
 

 

44 Chief Executive 
Officer 
Employment and 
Remuneration 
Policy 

Support Brimbank City Council supports the removal of the requirement for 
the CEO’s contract to specify performance criteria for the purpose 
of reviews of the senior officer's performance (as required by 
section 95A(2)(a) of the Act). Brimbank City Council will always 
include performance criteria in the contract between Council and its 
CEO. However, Council considers that the finalisation of these 
criteria should be done in consultation with the CEO, which, from a 
timing perspective, is difficult to achieve in any meaningful way 
during a CEO recruitment process.  
 

Clause 44(2)(a) requires a CEO Employment and Remuneration 
Policy to provide for the Council to obtain independent 
professional advice in relation to the matters dealt with in the 
Chief Executive Officer Employment and Remuneration Policy. 
Council strongly supports the inclusion of this requirement.  
 
 
 

45 CEO functions Partial support  As per Brimbank City Council’s comments in relation to clause 17(h) 
above, for consistency Council considers that clause 45(2)(d) and 
clause 17(h) should be amended to both refer to consultation 
between the Mayor and CEO, instead of the former advising the 
latter.  
 
Clause 45(4) requires the CEO of a Council to develop and maintain 
a workforce plan. Brimbank City Council considers more detail is 
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required in respect of the workforce plan. For example, the Bill is 
not sufficiently clear on whether the workforce plan must be 
updated annually, or whether the update of the workforce plan is 
linked to the timeframe for updating the Council Plan and/or 
Council budget. Brimbank City Council is also concerned the 
workforce plan may limit Council’s flexibility in relation to service 
delivery changes and changing community needs over a four year 
period. 
 
Clause 45(4)(c) requires the CEO to consult members of Council 
staff affected by a proposed organisational restructure, before 
implementing organisational structure. Brimbank City Council 
queries whether the obligation in clause 45(4)(c) needs to be 
legislative given that Brimbank City Council would invariably consult 
with staff about major workplace changes, and is, in any event, 
obliged by the Fair Work Regulations 2009 to consult its employees 
about any major workplace changes that are likely to have a 
significant effect on them and allow them to have representation in 
that consultation.  
 
Clause 45(6) obliges a CEO to ensure that the Mayor, Deputy Mayor, 
Councillors and members of Council staff have access to the 
workforce plan. While Brimbank City Council supports staff access 
to the final workforce plan, Council considers that clause 45 should 
exempt draft workforce plans from being able to be accessed by 
staff, and provide the CEO with discretion to decide which Council 
staff are able to access the draft workforce plan.  
 
In addition, the workforce plan could be interpreted to be 
confidential information for the purpose of clause 3(1), as it is 
arguably Council business information that would prejudice the 
Council’s position in commercial negotiations if prematurely 
released. To avoid ambiguity around whether the CEO is permitted 
to provide access to the workforce plan (notwithstanding the 
obligation in clause 45(6) to provide access to the workforce plan), 
Brimbank City Council recommends including an additional sub-
clause at clause 164(2) to explicitly permit disclosure of confidential 
information where required by the Local Government Act 2018.  
 



 

18 Brimbank City Council Draft Submission 
 

Clause 45(4)(a)(iii) requires the CEO to develop and maintain a 
workforce plan that sets out measures to seek to ensure gender 
equity, diversity and inclusiveness. Brimbank City Council supports 
this provision, subject to the comments above in respect of the 
workforce plan.  
 

46 Delegations by 
Chief Executive 
Officer 

Support  Brimbank City Council notes the draft Bill proposes to do away 
with senior officers as a concept, with the exception of clause 
47(2), which preserves the definition for the purposes of section 
107A(1)(o) of the Evidence (Miscellaneous Provisions) Act 1958. 
Brimbank City Council considers the definition at clause 47(2) 
could be moved to clause 3(1), for consistency.  
 

47 Members of 
Council staff 

Support - - 

48 Code of conduct 
for members of 
Council staff 

Support Clause 48(2) requires the code of conduct for members of Council 
staff to include a gift policy. This gift policy must require Council 
staff members to disclose all gifts above a specified level, with all 
disclosures to be recorded in a gift register.  Brimbank City Council 
supports: 

 expanding the disclosure requirement in clause 48 to all 
offers of gifts; 

 requiring each Council’s gift register to be made public, and 
updated on a regular basis.  
 

Clause 48(3)(a) provides that a code of conduct for Council staff 
must include procedures for dealing with alleged and actual 
breaches of conflict of interest. Brimbank City Council considers 
that it would be useful for a model procedure to be provided via 
Ministerial guidelines or regulations. Brimbank City Council notes 
that given the legal nature of determining and dealing with a 
conflict, this is likely to require outsourcing to an independent 
investigator, with corresponding resource implications.  

49-51 Long service 
leave 
Validity of 
decisions 
Indemnity 
provision for Chief 
Executive Officer 
and members of 
Council staff  

Support - - 

52 Council must 
establish an Audit 
and Risk 
Committee 

Support  Clause 52(3)(b)(ii) requires a Council’s ARC to collectively have 
experience in public sector management. While Brimbank City 
Council supports this requirement, Council notes that the 
requirement for collective experience may require Councils to 
recruit for different or additional members to comply with this 
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requirement.  
 

53 
Audit and Risk 
Committee Charter 

Support, except for clause 
53(2) 

Clause 53(2) requires a Council’s ARC to monitor the compliance of 
Council’s policies and procedures against the overarching 
governance principles, the Local Government Act 2018, the 
regulations and any Ministerial directions. Brimbank City Council 
notes that the expanded monitoring function is a significant 
extension to the scope of an ARC, and creates the risk of role 
conflict as between a Council’s ARC and a Council’s Executive 
Management Team. Brimbank City Council recommends clarifying 
whether the expanded monitoring function is solely in relation to 
those policies and procedures adopted by Council, or whether ARC 
is also obliged to monitor those policies and procedures adopted by 
Council executive.  
 
Brimbank City Council notes that this requirement will mean that, 
practically, all policies and procedures may be directed to ARC for 
review prior to being adopted (whether at Council or executive 
level). If this is the statutory intention, Brimbank City Council notes 
that it does not support the proposal and recommends amending 
clause 53 to make this function explicit.  
 
If pre-adoption review by ARC of policies and procedures is the 
statutory intention, this will likely create timing pressures in respect 
of the finalisation of Council policies and procedures. This is because 
each Council’s ARC generally meets on an approximately quarterly 
basis, meaning that Councils will have less time to develop and 
consult on policies and procedures. It may also create delays in the 
consultation on, and adoption of, policies and procedures where 
ARC, for example, recommends changes to a policy and procedure 
before it can be approved by ARC.  
 
Finally, the expanded monitoring function will in turn increase the 
workload on Council staff advising ARC, and may require each 
Council to recruit for different or additional members to ensure its 
ARC has the capability and capacity to implement the expanded 
monitoring function. 
 
Clause 53(3) requires an ARC to adopt an annual work program. 
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Brimbank City Council considers that the Bill should contain further 
detail on the required contents of an ARC’s annual work program. 
  
Clause 53(4) requires an ARC to undertake an annual assessment of 
its performance against its charter and to provide a copy of its 
assessment to the CEO for tabling at the next Council meeting. 
Brimbank City Council supports this requirement but considers that 
further detail is required in the Bill as to whether an ARC is 
responsible for assessing its own performance, or whether this 
assessment should be conducted by an independent party. In 
addition, Brimbank City Council recommends that the CEO be 
required to table the assessment at the next practicable Council 
meeting, instead of the next Council meeting. This will provide more 
flexibility around when the assessment must be tabled, in 
recognition of Council’s practice of executive review of a Council 
meeting paper prior to a paper being tabled at a Council meeting. 
 
Clause 53(5) requires an ARC to prepare a biannual audit and risk 
report describing its activities and including its findings and 
recommendations. This report must be provided to the CEO for 
tabling at the next Council meeting. As per the comments above 
regarding an ARC’s annual assessment, Brimbank City Council 
supports this requirement, but considers that further detail is 
required in the Bill around the basis for an ARC’s findings and 
recommendations. Specifically, it is unclear whether an ARC’s 
findings and recommendations must be about only the matters at 
clause 53(2)(a)-(d), or whether the requirement on ARC is broader 
than findings and recommendations on those matters. For example, 
it is unclear whether an ARC is expected to formally endorse 
internal audit findings, through a formal voting process. As per the 
comments above regarding tabling of an ARC’s annual assessment, 
Brimbank City Council recommends that the CEO be required to 
table an ARC’s biannual audit and risk report at the next practicable 
Council meeting, for the same reasons as noted above.  
 
Clause 53(6)(b) requires a CEO to table reports of an ARC at Council 
meetings when required by the Local Government Act 2018 and 
when requested to do so by the Chairperson of the ARC. Brimbank 
City Council considers the Bill should contain further detail about: 
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 which reports must be tabled; and  

 the circumstances in which the Chairperson of an ARC is 
entitled to request that a report of the ARC be tabled at a 
Council meeting.  
 

Brimbank City Council considers the addition of further detail in 
respect of clause 53(6)(b) will ensure clarity and consistency of 
interpretation and application. In addition, the Bill does not appear 
to provide an explicit mechanism for Councils to consider an ARC’s 
reports at a closed meeting. In some cases, the disclosure of an 
ARC’s findings and recommendations may impede a Council’s ability 
to effectively address the findings and recommendations.  
 
Brimbank City Council recommends the addition of the reports of a 
Council’s ARC in the definition of confidential information at clause 
3(1) of the Bill, so as to allow a Council to choose to close a meeting 
to the public pursuant to clause 63(2)(a).  
 
Brimbank City Council notes that the addition of ARC reports to the 
definition of confidential information does not mean a Council is 
automatically able to close a meeting to consider ARC papers, given 
that clause 63(1) requires a Council to consider closing a meeting 
necessary before doing so.  
 

 

 

Do you have any overall comments on Part 2 of the Exposure Draft Bill? 

- 
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Part 3: Council decision making  

 

Clause (No.)  Support / Do Not 
Support / Neutral 

What changes do you propose and why? Are there any other comments you would like to make on this 
clause? 

54 Community 
engagement policy 

Partial support  Clause 54(2)(b) requires a Council’s community engagement policy to 
be capable of being applied in relation to any of the Council’s 
strategic planning or policy development. As per the comments 
above, Brimbank City Council considers that strategic planning should 
be defined, and the Bill should be clear on whether policies refers 
only to policies adopted at Council meetings, or whether policy 
development is intended to refer to policies adopted at executive 
level.  
 
Clause 54(2)(c) requires a Council’s community engagement policy to 
describe the type and form of community engagement proposed, 
having regard to the significance and complexity of the matter the 
subject of community engagement and the level of resourcing 
required. This clause appears to require a community engagement 
framework/matrix and should be amended to include more detail 
about the level of required detail for the framework/matrix. This will 
ensure consistency of interpretation as between community and 
Council in respect of when a matter is considered significant or 
complex, leading to more effective community engagement. 
 
Clause 54(3) requires community engagement in the development of 
the Council Plan and the first Council budget after a general election 
to be undertaken in collaboration with the municipal community. 
Brimbank City Council recommends removing the words “in 
collaboration” from clause 54(3), as the requirement to undertake 
community engagement with the municipal community appears 
sufficient and community engagement is a collaborative process. 
 

Clause 54(2)(e) requires a community engagement policy to include 
any other matters prescribed by regulations.  
 
Brimbank City Council notes that the timing of any such regulations 
will have an impact on whether a Council will be able to comply with 
clause 54(2)(e) by stage two of the implementation of the Bill.  
 
 

55 The community 
engagement 
principles 

Partial support  Clause 55(b) provides that a principle of community engagement is 
that participants in community engagement must have access to 
objective, relevant and timely information to inform their 
participation. It is unclear whether clause 55(b) is intended to create 
an enforceable right to information and/or documents. If so, 
Brimbank City Council recommends amending the Bill to clarify the 
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relationship between the right of access in the Bill and the right of 
access provided by section 13 of the Freedom of Information Act 
1982.  
 
Clause 55(c) provides that a principle of community engagement is 
that participants in community engagement must be representative 
of the persons and groups affected by the matter the subject of 
community engagement. While a Council may seek views from 
representative individuals or groups, these individuals or groups may 
choose not to engage with the Council in respect of the matter. In 
such circumstances, the action taken by the Council in giving effect to 
the principle in clause 55(c) could be considered deficient, and 
potentially form the basis of a complaint under clause 146, despite 
the Council’s best efforts. Such an outcome would appear to be 
unreasonable where a Council had actively sought views from 
representative individuals/groups. Brimbank City Council 
recommends amending clause 55(c) to provide for Councils to make 
best endeavours to engage with representative individuals and 
groups.  

Clause 55(d) provides that a principle of community engagement is 
that participants in community engagement are entitled to support 
to enable meaningful and informed engagement. It is unclear 
whether clause 55(d) is intended to create an enforceable right to 
support. As per the comments above in respect of clause 55(c), an 
alleged failure to provide adequate support to an individual could 
form the basis of a complaint under clause 146.  If clause 55(d) is 
intended to create a legal right to support that is enforceable against 
Council, the Bill should contain further detail about what support a 
Council is required to provide to individuals and groups. Brimbank 
City Council notes that there will be resourcing implications for 
Councils if the legislative intention is to create an enforceable right at 
clause 55(d).   
 
Clause 55(e) provides that a principle of community engagement is 
that participants in community engagement are informed of the ways 
in which the community engagement process will influence Council 
decision making. Practically, it will be difficult for Councils to provide 
meaningful information to participants in community engagement as 
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to how the process will influence decision making, beyond merely 
advising participants that their views will be considered as part of the 
decision making process. Brimbank City Council recommends 
amending clause 55(e) to require Councils to advise community 
engagement participants about the role and timing of consultation as 
part of the overall decision making process. 
 
By way of final comment in respect of the community engagement 
principles, it is unclear whether a Council decision is voidable if the 
Council does not comply, or is perceived not to comply, with a 
community engagement principle. If this is the legislative intention, 
the Bill should make this explicit.  
 

56 Public 
transparency policy 

Support - Brimbank City Council strongly supports the requirement at clause 56 
for each Council to adopt and maintain a public transparency policy. 

57 The public 
transparency 
principles 

Support Clause 57(1)(b) provides that it is a public transparency principle that 
Council information must be understandable and accessible to 
members of the municipal community. A failure to provide 
information that is understandable could potentially form the basis 
of a complaint under clause 146.  
 
As noted above in respect of clause 41, more than 160 languages are 
represented in Brimbank. Providing information in all these 
languages would have significant resource and cost implications for 
Brimbank City Council.  
 
Brimbank City Council considers the Bill should be amended to 
provide a clearer definition of what understandable means in the 
context of clause 57. 
 

 

58 Governance 
Rules 

Support Clause 58 specifies the required contents of a Council’s Governance 
Rules. Brimbank City Council recommends amending clause 58 to 
also require a Council’s Governance Rules to contain the conflict of 
interest procedure referred to at clause 170(2).   
 

 

59 Council 
Meetings 

Support -  
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60 Joint meetings 
of Council 

-  Brimbank City Council notes that the Governance Rules of each 
participant Council in a joint meeting will need to: 

 be consistent, and  

 contain provisions outlining which Council’s Chair will Chair 
the meeting;  

 clarify which set of Governance Rules will take priority in the 
event of ambiguity or conflict.  

 
Brimbank City Council considers that it would be useful for any 
regulations made in respect of joint Council meetings to address the 
above matters.  
 

61 Delegated 
committees 

Support Clause 61(2)(b) requires a delegated committee to be chaired by a 
Councillor appointed by the Council or the Mayor. As per the 
comments above in respect of clause 18, Brimbank City Council 
strongly opposes the proposed ability of a Mayor to override a 
Council decision to appoint a chair of a delegated committee. 
 

 

62 Community 
Asset Committee 

Support - - 

63 Meetings to be 
open to the public 
unless specified 
circumstances 
apply 

Support Clause 63(2)(b) permits a Council to close a Council meeting for 
security reasons. Brimbank City Council supports this power but 
suggest the Bill should require a Council to include in its Governance 
Rules the basis for closing a meeting, and the process it will follow 
when doing so.  
 
Brimbank City Council also recommends amending the Bill to include 
an explicit ability to suspend a meeting on the basis of security 
concerns and reconvene the meeting in open forum at a later date if 
the security concerns are addressed. This is on the basis that the 
security concerns that necessitate closing the meeting may make it 
impractical or unsafe to continue the meeting even on a closed basis.  
  

 
 
 

64 Council decision 
making where 
quorum cannot be 
maintained 

Partial support  Clause 64 sets out provisions dealing with Council decision making 
where quorum cannot be maintained due to the number of 
Councillors who have a conflict of interest. Where a quorum cannot 
be maintained due to the number of conflicted Councillors, clause 
64(2) requires a Council to consider whether the decision can be 
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made by dealing with the matter in an alternative manner. Brimbank 
City Council notes that it may be difficult for a Council to resolve to 
deal with a matter in an alternative manner if it cannot achieve a 
quorum.  
 
The same challenge may arise in respect of a Council’s ability to 
decide to establish a delegated committee under clause 64(4) – in 
relation to a related conflict in the decision of who to appoint to the 
delegated committee. A possible solution to this issue may be to 
require a Council which cannot maintain a quorum due to conflicts, 
to establish a delegated committee to consider the matter. Imposing 
this requirement may also necessitate exempting Councillors from 
the conflict of interest provisions in Part 7, Division 2, when Council is 
establishing a delegated committee, so long as the committee does 
not include conflicted Councillors. Another option is for the Bill to be 
amended to require all Councillors without a conflict to be appointed 
to the delegated committee, thereby negating the need for a Council 
decision to form membership of the delegated committee. 
 

65 Validity of 
proceedings 

Support - - 

66 Governance 
Rules to include 
election period 
policy 

Support Clause 66(2) requires a Council’s election period policy to prohibit 
certain types of Council decisions, including any decision that 
commits the Council to expenditure exceeding one per cent of the 
Council’s income from rates and charges in the preceding financial 
year. While Brimbank City Council supports this principle, Council 
notes that the one per cent threshold may delay delivery of Council’s 
capital works program given the delay that may arise out of a new 
Council not being sworn in until early November of the election year, 
combined with an election period in October.  
 
Brimbank City Council recommends consideration of a higher 
standardised threshold for all Councils, or a differentiated threshold 
structure based on Council size. 
 

Clause 66(2) requires a Council’s election period policy to prohibit 
certain types of Council decisions including decisions that Council 
considers could be reasonably deferred until the next Council is in 
place (clause 66(2)(c)) and decisions that Council considers should 
not be made during an election period (clause 66(2)(d)). While 
Brimbank City Council supports the principle in clause 66, the 
distinction between the decisions at clauses 66(2)(c) and (d) is 
unclear. It would be useful for any guidance in relation to election 
period policies to address the distinction.  
 

67-78 
Prohibition of 
Councillor 
discretionary 

Support - - 
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funds, Local Laws 
provisions  
 

79 Sunset provision Support Clause 79(1) provides that a local law sunsets ten years after the day 
which is the earliest day on which any provisions of the local law 
came into operation. Clause 79(2) provides that if a local law has 
been amended, clause 79(1) applies to the local law as amended 
from time to time and not to any of the amending local laws. The Bill 
does not contain any explicit provision authorising a Council to 
amend a local law. Brimbank City Council recommends clarifying 
whether a Council will be able to amend a local law under the Local 
Government Act 2018.  
 
If the reference at clause 70 is intended to be a reference to an item 
incorporated by reference pursuant to clause 71, Brimbank City 
Council recommends clarifying whether, by amending an item 
incorporated by reference, a Council will be taken to have amended a 
local law. This clarification will ensure that a Council can include its 
community engagement strategy in respect of amending a local law.  

- 

80-82 
Revocation of Local 
laws, Ministerial 
good practice 
guidelines  
 

Support - - 

 

Do you have any overall comments on Part 3 of the Exposure Draft Bill? 

Brimbank City Council notes that the policies, rules and local laws required under Part 3 of the Bill are required to comply with regulations, which have not yet been drafted or consulted on. 
The ability of Councils to produce policies, rules and local laws that comply with regulations is contingent upon receiving these regulations and Ministerial guidelines well in advance of 
when a Council is required to adopt each policy, rule or local law.  
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Part 4: Planning and financial management 

 

Clause (No.)  Support / Do Not 
Support / Neutral 

What changes do you propose and why? Are there any other comments you would like to make on this 
clause? 

83 Community 
Vision 

Support Clause 83(1) requires a Council to maintain a community vision that 
is developed with its municipal community. Brimbank City Council 
supports this requirement but considers that further detail is 
required in the Bill in respect of the required contents or form of a 
Council’s Community Vision to ensure consistent expectations as 
between a Council and its municipal community.  
 
Brimbank City Council notes that the requirement in clause 83(2) for 
a Community Vision’s scope to extend to at least the next ten 
financial years means that, practically, each Council will need to 
update its Community Vision on a rolling annual basis, including 
potentially, a community engagement process. This would appear to 
be an inconsistent with the purpose of a long term vision. 
 

 

84 Strategic 
planning principles 

Support Clause 84(1) provides that a Council must undertake the preparation 
of its Council Plan and other strategic plans in accordance with the 
strategic planning principles. The Bill does not contain a definition of 
strategic plans and Brimbank City Council recommends including a 
definition to ensure Councils are clear about when they are required 
to apply the strategic planning principles set out at clause 84(2).  
 
Clause 84(2)(a) provides that a strategic planning principle is that an 
integrated approach to planning, monitoring and performance 
reporting is to be adopted. Brimbank City Council recommends 
clarifying whether the reference to adopting an integrated approach 
is intended to oblige Councils to formally adopt an integrated 
approach by resolution.  
 
Clause 84(2)(e) provides that a strategic planning principle is that 
strategic planning must provide for ongoing monitoring of progress 
and regular reviews to identify and address changing circumstances. 
Brimbank City Council recommends prescribing the regularity of 
reviews required under clause 84(2)(e) to ensure consistency of 
application. 

Brimbank City Council considers it would be useful for Ministerial 
guidelines to be produced in respect of the Council Plan and strategic 
planning principles.  
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85 Council Plan Support Clause 85(1) provides that a Council must prepare and adopt a 
Council Plan by the next 30 June after a general election for a period 
of at least the next 4 financial years. Given the level of time and 
resource required to produce and consult on a Council Plan, 
Brimbank City Council recommends extending the timeframe set by 
clause 85(1) by an additional two months.  
 

 

86 Financial Plan Support - - 

87 Asset Plan Support Clause 87 provides that a Council must develop, adopt and keep in 
force an Asset Plan, which must include information about the 
maintenance, renewal, acquisition, expansion, upgrade, disposal and 
decommissioning in relation to each class of infrastructure asset 
under the control of the Council. Brimbank City Council recommends 
including: 

 a definition of infrastructure asset to assist Councils to 
comply with clause 87; 

 service level standards in respect of infrastructure assets  in 
clause 87(3)(a), to increase transparency for the municipal 
community.   
 

 

88 Revenue and 
Rating Plan 
 

Support Clause 88 requires a Council to adopt a Revenue and Rating Plan by 
the next 30 June after a general election for a period of at least the 
next 4 financial years. 
 
Given the level of time and resource required to produce and consult 
on a Revenue and Rating Plan, Brimbank City Council recommends 
extending the timeframe set by clause 88 by an additional two 
months to permit consultation in alignment with the budget and 
Council Plan (if extended as per the comments in respect of clause 85 
above).  
 

 

89 Budget Partial support Clause 89 requires a Council to prepare and adopt a budget for each 
financial year and the subsequent three financial years by 30 June 
each year. Brimbank City Council considers that the Bill should 
provide Councils with an explicit exemption from the requirement in 
clause 89 for emergencies such as natural disasters, or extraordinary 
circumstances. Brimbank City Council notes that a Council is able to 

Clause 89(3) requires a Council to include in its budget a statement 
indicating whether it intends to apply for a special Order to increase 
the Council's average rate cap. It is unclear whether a Council that 
does not include this statement in its budget is prevented from 
applying for a rate cap increase order under clause 142. 
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apply for a compliance exemption under clause 211. However, this 
mechanism may not be sufficiently responsive in an emergency 
situation, given: 

 the amount of time required for the application process and 
consideration by the Minister; 

 a Council may not, in an emergency situation, be able to 
satisfy the statutory prerequisites at clause 211(2)(a)(i)-(ii).  

 
In addition, Brimbank City Council recommends extending the 
timeframe set by clause 89 by an additional two months to permit a 
new Council additional time to develop its first Budget, and to permit 
consultation in alignment with the Council Plan and Revenue Rating 
Plan (if extended as per the comments in respect of clauses 85 and 
88 above). 
 
Clause 89(3) requires a Council to include in its budget a statement 
indicating whether it intends to apply for a special Order to increase 
the Council's average rate cap. Brimbank City Council recommends 
amending the Bill to clarify whether a Council that does not include 
this statement in its budget is prevented from applying for a rate cap 
increase order under clause 142.  
 

90 Revised budget Support Clause 90(1)(c) requires a Council to prepare and adopt a revised 
budget before the Council can make a change to the budget that the 
Council considers should be the subject of community engagement. 
Brimbank City Council notes its comments in respect of clause 45(4) 
above, and recommends amending the Bill to clarify queries whether 
a budgetary revision will also necessitate a Council to update its 
workforce plan.  
 
Clause 45(4) requires the CEO of a Council to develop and maintain a 
workforce plan. Brimbank City Council considers more detail is 
required in respect of the workforce plan. For example, the Bill is not 
sufficiently clear on whether the workforce plan must be updated 
annually, or whether the update of the workforce plan is linked to 
the timeframe for updating the Council Plan and/or Council budget. 
Brimbank City Council is also concerned that the workforce plan may 
limit Council’s flexibility in relation to service delivery changes and 
changing community needs. 

Clause 90(1)(c) requires a Council to prepare and adopt a revised 
budget before the Council can make a change to the budget that the 
Council considers should be the subject of community engagement. 
Brimbank City Council notes that in the absence of a Council’s 
community engagement policy explicitly noting when a Council will 
consult with the community about a budgetary change, it may be 
difficult for members of the municipal community to assess whether 
a Council considers a budgetary change should be the subject of 
community engagement.  
 
 



 

31 Brimbank City Council Draft Submission 
 

 

91-92 Budget Support   

93 Annual Report Support  Clause 93(3)(c) of the Bill requires a Council’s report of operations to 
contain the results, in the prescribed form, of the Council's 
assessment against the prescribed governance and management 
checklist. Brimbank City Council supports this requirement.  

94 Annual Report Support  Brimbank City Council supports the removal of the requirement ( as 
per section 133(1) of the Local Government Act 1989) on each 
Council to provide the Minister with a copy of its Annual Report, and 
the proposed requirement in clause 94(6) for a Council’s auditor to 
provide a copy of the Annual report to the Minister.  
 

95 Annual Report Support Clause 95(2) requires the Mayor to present a Council’s Annual Report 
at a Council meeting open to the public. Clause 95(2)(b) requires the 
Council meeting to be held, in any year that is not a general election 
year, within four months of the end of the financial year. Brimbank 
City Council recommends clarifying that the end of the financial year 
is the end of the previous financial year: in other words, for the year 
ending 30 June of the reportable year.  
 

 

96-100 Financial 
management 

Support Clause 98(c) provides that a Council may invest any money with an 
ADI. ADI does not appear to be defined in the Bill and Brimbank City 
Council recommends defining ADI in full form or by reference to the 
Banking Act 1959. 

 

 

 

Do you have any overall comments on Part 4 of the Exposure Draft Bill? 

- 
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Part 5: Rates and charges 

 

Clause (No.)  Support / Do Not 
Support / Neutral 

What changes do you propose and why? Are there any other comments you would like to make on this 
clause? 

101 Rates and 
charges 

Support  
 

Clause 101(1)(d) provides that all land is rateable land unless it is 
religious purpose land.  
 
Clause 101(2) defines religious purpose land as land vested in, or 
held in trust for, a religious body and used exclusively for the 
purposes of a residence of a practising minister of religion, or the 
education and training of persons to be ministers of religion. 
Brimbank City Council notes that this definition will mean that land 
which is used as both a residential and an educational facility will be 
rateable.  
 

102-110 Rates and 
charges 

Support Clause 105(3) provides that a Council must have regard to any 
Ministerial guidelines made under section 84 before declaring a 
differential rate for any rateable land. Brimbank City Council 
recommends amending this clause to refer to Ministerial guidelines 
made under section 82.  
 

 

111-119 Special 
purpose charge 

Partial support The effect of clauses 113(1)-(2) and clause 114(3) appears to be that 
only an owner of the land or an occupier of non-residential land is 
permitted to object to a proposed declaration of a special purpose 
charge by Council.  
 
This appears to be a departure from the provisions of the Local 
Government Act 1989 (section 163B(4)-(5) refers) which permit an 
occupier of land to object to a proposed special rate/charge 
declaration if s/he submits documentary evidence with the objection 
showing that it is a condition of the relevant lease that the occupier is 
to pay the special rate/charge. The Bill appears to only provide 
residential occupiers of land who wish to object to a proposed special 
purpose charge with the option of an application to the Victorian Civil 
and Administrative Tribunal under clause 119.  
 
Brimbank City Council recommends amending the Bill to provide 
both residential and commercial occupiers of land with objection 

Clause 117 requires a Council to make proportionate refunds to 
owners of land, where it has raised more money than it requires from 
the special purpose charge. As there appears to be no equivalent 
refund obligation with respect to a special purpose charge (or part 
thereof) discontinued under clause 116(1)(b), Brimbank City Council 
notes its interpretation that any refunds required as a consequence 
of discontinuance would also be proportionate.  
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rights, subject to fulfilling the statutory requirement at section 
163B(4)-(5) of the Local Government Act 1989.  
 
This is on the basis that it appears inequitable to withhold objection 
rights to residential occupiers of land who may, as a lease condition, 
be legally required to pay the special purpose charge. In addition, 
from a low-level dispute resolution point of view, Brimbank City 
Council would prefer to consider any objection to a proposed special 
purpose charge before deciding to levy the charge, rather than 
dealing with an application to Victorian Civil and Administrative 
Tribunal in respect of the special purpose charge.  
 

120 Levying of 
municipal rates 
and service charges 
  

Support  - 

121 Payment Support  Clause 121 permits a Council to allow a person to pay a municipal 
rate or service charge in four instalments or as a lump sum. 
Notwithstanding this is a reproduction of section 167(2A) of the Local 
Government Act 1989, Brimbank City Council notes that the lump 
sum payment option may cause cashflow issues for Councils. 
 

122 Council may 
charge interest 

Partial support Clause 122 of the Bill permits a Council to require a person to pay 
interest on any unpaid amounts of municipal rates or service charges. 
Brimbank City Council recommends considering amending the Bill to 
permit the recovery of reasonable expenses incurred in enforcing 
payment. This is on the basis that Councils will generally refer unpaid 
rates and charges to an external debt recovery service, which can be 
costly. Concerns about the fairness of this proposal can be addressed 
through a requirement on Councils to itemise the expenses claimed 
for in a notice to the debtor.  
 

 

123 Incentives for 
prompt payment 

Support  Clause 123(1) provides that a Council may declare that incentives are 
to be given by it for the payment of municipal rates, service charges 
or special purpose charges before the due date. Brimbank City 
Council notes that it is unclear what incentives a Council can 
practically offer for the payment of municipal rates, service charges 
or special purpose charges, particularly if a general rate cate cap 
Order is made under Division 6, Part 5.  
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124-127 Rebates 
and concessions 
Deferred payment 
Waiver 
Review by VCAT 

Support Clause 126 permits a Council to waive the whole or part of any rate 
or charge or interest to eligible recipients within the meaning of the 
State Concessions Act 2004 or any other person on the grounds of 
financial hardship. Section 171(1) of the Local Government Act 1989 
permits a Council to waive the whole or part of any rate or charge or 
interest to eligible recipients and any other class of persons 
determined by the Council, on the grounds of financial hardship.  
 
It is unclear whether a Council will be permitted under the Local 
Government Act 2018 to determine that classes of persons may be 
eligible for a waiver on financial hardship grounds. If not, this may 
result in each financial hardship application having to be considered 
by Council, instead of Council: 

 determining via a financial hardship policy that applicants 
meeting specific criteria may obtain a waiver; 

 delegating the decision on whether to grant the waiver to 
the Chief Executive Officer.  

 
It may be administratively inefficient for a Council to determine each 
application on a case-by-case basis, and a Council may not consider it 
to delegate the authority to grant a waiver in circumstances where it 
is not permitted to resolve a financial hardship policy with waiver 
criteria. Brimbank City Council recommends amending the Bill to 
clarify whether a Council is permitted to determine via a financial 
hardship policy that applicants meeting specific criteria may obtain a 
waiver. 
 

 

128 Unpaid 
municipal rate, 
service charge or 
special purpose 
charge 
 

Support Clause 128(1) provides that a Council may recover an unpaid rate or 
charge by suing for debt in the Magistrate’s Court. Regulation 7(c) of 
the Magistrates’ Court (Fees) Regulations 2012 exempts a person 
acting for or by authority of a municipal council where the 
proceeding relates to public health, from paying the fees set out in 
Part 1 and items 3.1-3.5 of the Schedule in respect of criminal 
proceedings.  
 
Brimbank City Council recommends considering amending Regulation 
7(c) of the Magistrates’ Court (Fees) Regulations 2012, to exempt a 
person acting for or by authority of a municipal council from paying 
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the fees set out in Part 1 and items 3.1-3.5 of the Schedule in respect 
of criminal proceedings. 
 

129-138 
Recovery of 
municipal rates, 
service charges and 
special purpose 
charges, 
Environmental 
upgrade 
agreements 
 

Support - - 

139 – Rate Caps 
 

Oppose  Clause 139(a) provides that the purpose of Division 6, Part 5, is to 
promote the long term interests of ratepayers and the community in 
relation to sustainable outcome in the delivery of services and critical 
infrastructure. Clause 139(b) provides that the purpose of Division 6, 
Part 5, is to ensure a Council has the financial capacity to perform its 
duties and functions and exercise it powers. 
 
Brimbank City Council opposes the ability of the Minister to impose 
average rate caps by general Order on the basis that the purpose of 
the rate capping provisions, as stated at: 

 clause 139(a), appears to be at odds with the overarching 
governance principles in the Bill, insofar as it permits a 
Minister to form a view on whether a rate cap will promote 
the long term sustainability of a Council, whereas clause 
8(2)(c) requires an elected Council  to promote the 
economic, social and environmental sustainability of the 
municipal district; 

 clause 139(b), appears to be at odds with the overarching 
governance principles in the Bill, insofar as it permits a 
Minister to form a view on whether a rate cap will ensure 
that a Council has the financial capacity to perform its duties 
and functions and exercise its powers, whereas clause 
8(2)(g) requires an elected Council to ensure the ongoing 
financial viability of the Council.  
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140-142 
Definitions 
Minister may set 
average rate cap 
by general Order 
Council may apply 
for higher cap 
 
 

Oppose  Clause 141(3) requires a Minister, before making a general Order 
under clause 141(1), to request advice from the Essential Services 
Commission and have regard to that advice. Brimbank City Council 
recommends amending the Bill to also require a Minister to request 
advice from the Council or Councils subject to the general Order, and 
to have regard to that advice, prior to making the general Order.  
 
Clause 141(5)(a) requires the general Order made by the Minister 
under clause 141(1) to be published in the Government Gazette on or 
before 31 December in the financial year before the capped year to 
have effect. 
 
Clause 142 permits a Council that is the subject of a general Order 
(made under clause 141(1)) to apply to the Essential Services 
Commission for a special Order specifying a higher cap for one or 
more specified financial years (up to a maximum of four years). 
Clause 142(2)(a) requires a Council’s application to be made by 31 
March before the first capped year to which the application relates.  
 
The deadline imposed by clause 142(2)(a) may create timing issues in 
respect of a Council’s ability to produce an application that complies 
with the requirements of clause 142(3)(a)-(f) given that: 

 many Councils do not set Council meetings from December, 
and may only commence the Council meeting cycle in 
February, leaving little time for Councillors to consider the 
application requirements and process; 

 clause 142(3)(c) requires a Council’s application to specify 
the community engagement undertaken in relation to the 
higher cap. The effect of this requirement is that a Council 
may have insufficient time to conduct a robust community 
engagement process in the event a general Order is made in 
late December.  

 
Brimbank City Council also refers to the comment made in respect of 
clause 89(3) above.  
 
Clause 141 permits the Minister to set an average rate cap by general 
Order published in the Government Gazette. 

  

Clause 142 permits a Council that is the subject of a general Order 
(made under clause 141(1)) to apply to the Essential Services 
Commission for a special Order specifying a higher cap for one or 
more specified financial years (up to a maximum of four years). 
Clause 142(7) provides that if the Essential Services Commission 
makes a special Order in respect of a Council, the applicable cap on 
rates for the year or years is the cap set out in the special Order or in 
the general Order in respect of that financial year, whichever is the 
greater. 
 
Brimbank City Council supports the provisions in the Bill permitting a 
Council to apply to the Essential Services Commission, and the 
provision deeming the greater of the special Order cap and the 
general Order cap to be the applicable cap.  
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Clause 141(3)(a)-(b) requires the Minister, before making a general 
Order, to request advice from the Essential Services Commission and 
have regard to any advice received from the Essential Services 
Commission.  Clause 141(5) provides that a general Order is 
ineffective unless published in the Government Gazette within 
certain timeframes.  

  
Brimbank City Council recommends amending clause 141(3) to 
include an additional statutory prerequisite the Minister must comply 
with before making any general Order under clause 141. 

  
Brimbank City Council considers this additional prerequisite should 
require the Minister to consider: 

 whether the making of a general Order will permit the 
Council or Councils subject to the general Order to be able 
to function, by reasonable effort, at a standard not lower 
than the average standard of other local governing bodies in 
the State; 

 the differences in the expenditure required to be incurred 
by the Council or Councils subject to the general Order in 
the performance of their functions and in their capacity to 
raise revenue. 

  
Brimbank City Council’s recommendation is made on the basis that 
the residents of Brimbank present a wide range of complex and 
costly service needs. While Council has made considerable progress 
in economic development, including through the Economic 
Development Strategy for the West of Melbourne, a general Order 
will impact service delivery for disadvantaged communities. The 
proposed prerequisite referred to above is based on the full 
horizontal equalisation principle referred to at section 6(2)(a) of the 
Local Government (Financial Assistance) Act 1995 (Cth). This 
principle, which has a settled meaning and proven applicability, will 
ensure that the most disadvantaged communities are a constant 
focus for decision making processes under the Act.  

  
As a transparency measure, Brimbank City Council also recommends 
inserting an additional clause within clause 141 to require the 
Minister to publish a statement of reasons when making any general 



 

38 Brimbank City Council Draft Submission 
 

Order under clause 141, with any such statement of reasons required 
to set out the consideration given to the additional proposed 
prerequisites referred to above. 

 
143 Councils must 
comply with a 
general Order and 
any special Order 
that applies  

Oppose  Clause 143(3) permits the Minister, if satisfied that a Council has 
repeatedly and substantially failed to comply with a general Order 
and any special Order, to make an Order declaring invalid a Council’s 
municipal rates or service charges (or specified parts thereof) in 
respect of that financial year.  
 
Brimbank City Council does not support the ability of the Minister to 
declare invalid a Council’s rates or service charges. This is on the 
basis that a declaratory Order made under clause 143(3) could 
potentially render a Council insolvent, which could jeopardise a 
Council’s ability to provide good governance in its municipal district 
(clause 7(1) refers).  In addition, while the Minister currently has the 
power to make a declaratory Order under section 185F(3) of the 
Local Government Act 1989, Brimbank City Council considers that the 
Bill can and should provide for lower level resolution options than 
the ability to make a declaratory Order provided for in clause 143(3).  
 
Brimbank City Council recommends amending the second clause 
143(a) to refer to clause 143(3)(b). 
 

 

144 Review  Oppose  Clause 144 requires the Minister and the Minister administering the 
Essential Services Commission Act 2001 to ensure a review of 
Division 6, Part 5, is completed by 31 December 2021. The purpose of 
the review, as stated at clause 144(2), is to determine: 

 whether the mechanism for setting a cap on rates set out in 
Division 6, Part 5, is still appropriate; and 

 whether Division 6, Part 5, is effective or needs to be 
amended. 

 
Brimbank City Council recommends amending the Bill to include the 
detail of the review process, including: 

 the potential outcomes of the review process, and whether 
removal of Division 6, Part 5 is an option; 

 whether Councils will be consulted during the review 
process, and whether the Minister will be statutorily 
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required to have regard to any comments provided by 
Councils; 

 clarifying how the effectiveness of the rate capping 
mechanism will be assessed ; 

 how the Ministers will determine that any rate caps set prior 
to the review date have achieved the purposes stated at 
clause 139(a)-(b). 
 

 

 

Do you have any overall comments on Part 5 of the Exposure Draft Bill? 

Brimbank City Council strongly opposes the ability of the Minister to impose rate caps in accordance with Part 5.  
 
Beyond the specific comments above, and by way of summary, Brimbank City Council’s opposition is on the basis that it considers the ability of the Minister to set rate caps is at odds with 
the constitutional status of local government as a distinct and essential tier of government (section 74A(1) of the Constitution Act 1975 refers) and the purpose of the Bill itself.  
 
Brimbank City Council considers that removal of the rate capping mechanism from the Local Government Act 1989 through the Bill will contribute to the evolution and growth of the local 
government sector and acknowledge the true relationship of partnership required between all tiers of Victorian Government.   
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Part 6: Council operations 

 

Clause (No.)  Support / Do Not 
Support / Neutral 

What changes do you propose and why? Are there any other comments you would like to make on this 
clause? 

145 Service 
performance 
principles 
 

Support - - 

146 Complaints 
policy 
 

Partial support  Clause 146(1) requires a Council to develop and maintain a 
complaints policy that includes a process for reviewing any action, 
decision or service in respect of which the complaint is made. Clause 
146(2)(a)-(c) provides that Council’s review process must provide for 
a review that is independent of the person who took the action, the 
person who made the action and the person who provided the 
service.  
 
While Brimbank City Council supports the ability of an individual to 
make complaints about a Council’s service(s) and apply for an 
independent review, Council considers that the: 

 Bill should contain more detail about what would achieve 
compliance with respect to independence for the purposes 
of clause 146(2); 

 requirement at clause 146(2) will create significant resource 
demands on Councils, which may effectively need to create 
standalone complaints resolution departments to comply 
with the requirement of independent review; 

 requirement at clause 146(2) may result in a greater volume 
of decisions, both substantive and related to the review 
decision, being escalated to Directors of Councils; 

 may result in additional outsourcing of Council services 
being outsourced to third party entities.  

 
Clause 146(3) permits a complaint to be made about the delay by a 
member of Council staff or a contractor engaged by the Council in 
taking an action, making a decision or providing a service. This may 
create an administrative burden for Councils because a person may 
complain about an action, decision or service being taken, made or 
provided within pre-specified timeframes (service level), but not 
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within the timeframe desired by the individual. While such a 
complaint could be addressed by reference to pre-specified 
timeframes (and might be resolved within these timeframes), a 
person would still be permitted to apply for independent review in 
respect of the alleged delay in resolving the complaint.  
 
Clause 146(3) provides that a decision does not include a policy or 
decision made by the Council a member of Council staff or contractor 
engaged by the Council otherwise subject to statutory review. It is 
unclear how this definition of a decision aligns with the definition of 
an administrative action in section 2(1) of the Ombudsman Act 1973 
and the ability of person to make complaints to the Ombudsman 
about administrative actions under section 14 of the Ombudsman Act 
1973. Brimbank City Council recommends amending the Bill to clarify 
the relationship between the complaints review function in the Local 
Government and Ombudsman Acts.  
 

147 Procurement 
Policy  

Support  Brimbank City Council supports removal of financial thresholds for 
procurement, on the basis that, as responsible body corporate, each 
Council should be permitted and trusted to create its own 
procurement policy within the broad parameters in the Bill.  
 

148 Joint 
procurement  

Partial support  Clause 148(1) requires a Council to comply with its Procurement 
Policy before entering into a contract for the purchase of goods or 
service or the carrying out of works. Section 186A(9) of the Local 
Government Act 1989 provides that a Council must comply with its 
procurement policy. The proposal to require a Council to comply with 
its Procurement Policy before entry into a contract creates the 
possibility that a person might complain to Council about not being 
awarded a contract under a Council’s complaints policy. In such a 
situation, the Bill is unclear about whether the contract can be 
awarded, or whether a Council should delay awarding the contract 
pending resolution of the complaint (and any associated review 
application) to avoid the risk of the Council being voided.  
 
Clause 148(2) obliges the Chief Executive Officer to ensure that any 
report to the Council that recommends entering into a procurement 
agreement includes information in relation to any opportunities for 
collaboration with other Councils or public bodies which may be 
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available.  
 
Brimbank City Council recommends amending the Bill to include a 
definition of a procurement agreement to ensure consistency of 
interpretation and application.  
 

149-150 Beneficial 
enterprises 

Support  Clause 150 requires a Council to comply with certain risk and due 
diligence statutory prerequisites before participating in a beneficial 
enterprise. Brimbank City Council supports the due diligence 
requirements imposed on a Council proposing to enter into a 
beneficial enterprise. In addition, Brimbank City Council also 
recommends that the Bill require a Council proposing to enter into a 
beneficial enterprise to obtain an independent risk assessment from 
a suitably qualified person prior to entry into the beneficial 
enterprise. The requirement could be imposed in respect of all 
beneficial enterprises, or imposed on the basis of financial thresholds 
linked to the size of a Council’s budget.  
 

151-153 
Powers in relation 
to land  
 
 

Support - - 

154 Lease of land Support Clause 154 requires a Council to include any proposal to lease land in 
a financial year in its budget, where the lease is for ten years or 
more, or where the lease is for one year or more and the rent or 
market rental value of the land is $100,000 or more. While Brimbank 
City Council supports the increase in thresholds from those at section 
190 of the Local Government Act 1989, the Bill is unclear about what 
detail is required in a Council’s budget in respect of the proposed 
lease and whether a Council’s ability to enter into regulated leases is 
contingent on a Council including the proposed lease in its budget. 
   

 

155 Transfer, 
exchange or lease 
of land without 
consideration 
 

Support - - 
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156 -157 When 
Council or other 
person can carry 
out required work 

Support Clause 156(1) provides that if a person fails to carry out any work 
which that person is required to carry out, the Council may hire 
another person to do the work, or do the work itself. Clause 156(2)-
(3) permit cost recovery against the person who failed to do the work 
by, respectively, the person hired to do the work or the Council. 
Brimbank City Council considers that any cost recovery amounts, in 
addition to being recoverable as debts, should also be able to be 
added to the rates owed by a resident/s to provide a Council 
flexibility in recovering amounts due to Council.  
 

 

158-161 
Unpaid money, 
land information  
 

Support - - 

 

 

Do you have any overall comments on Part 6 of the Exposure Draft Bill? 

- 
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Part 7: Council integrity 

 

Clause (No.)  Support / Do Not 
Support / Neutral 

What changes do you propose and why? Are there any other comments you would like to make on this 
clause? 

162-163 Misuse of 
position 
Directing a 
member of Council 
staff 
 

Support - - 

164 Confidential 
info 

Support - 
 
 

Clause 164 prohibits the inappropriate disclosure of confidential 
information. Clause 164(2)(g) permits a Councillor, a member of a 
delegated committee or a member of Council staff to disclose 
confidential information  to the extent reasonably required by a law 
enforcement agency. Brimbank City Council notes that the definition 
of law enforcement agency at clause 3(1)(j) is broad enough to 
include other municipal councils, as these are agencies responsible 
for the performance, functions or activities directed to the 
prevention, detection investigation, prosecution or punishment of 
breaches of law imposing a penalty or sanction for a breach. In 
practical terms, this means that Councils may be permitted to share 
confidential information with each other for the purposes of 
enforcing local law made under Division 3, Part 3.  
 

165-166 Conflicts Support  Division 2, Part 7 proposes a restructure of conflict of interest 
provisions from arising from direct and indirect interests into: 

 general conflicts of interest, being an instance where an 
impartial, fair-minded person would consider that a person's 
private interests could result in that person acting in a 
manner that is contrary to their public duty; 

 material conflicts of interest, being a conflict of interest for a 
person who would gain a benefit or suffer a loss in respect 
of a matter, depending on the outcome of the matter.  
 

Brimbank City Council supports the proposed restructuring of 
Division 1A, Part 4 of the Local Government Act 1989, on the basis 
that the proposed provisions appear more logical and easily 
understandable.  
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167-168 Material 
conflict of interest 
Exemptions 
 

Support - - 

169-170 Disclosure 
of conflict of 
interest 
Disclosure of 
conflict of interest 
at other meetings 
 

Support Clause 169 sets out the procedure to be followed in respect of 
disclosing conflicts of interests about matters to be considered at 
Council meetings, delegated committee meetings, or in the exercise 
of statutory or delegated authorities or functions.  
 
Clause 169(2) provides that a person with a conflict of interest must 
disclose the conflict and exclude themselves from the decision 
making process in relation to that matter, including any decision or 
vote on the matter at any Council meeting or delegated committee, 
and any action in relation to the matter. 
 
Brimbank City Council notes that, in many cases, the decision making 
process of a Council commences before formal Council meetings, and 
may commence at or before the stage where Council staff brief 
Councillors on upcoming matters that require Council decisions. 
Notwithstanding the reference to other meetings at clause 170, the 
reference to Council and delegated committee meetings at clause 
169(1) tends to underemphasise the importance of less formal 
decision making  processes leading up to formal Council and 
committee meetings such as Council staff briefings. In addition, the 
requirement at clause 170(2)(b), for a majority of other persons to 
decide whether or not a person who discloses a conflict of interest 
should remain in the meeting is confusing in rationale and creates a 
number of governance risks.  
 
 Brimbank City Council recommends: 

 explicitly including these less formal decision making process 
in clause 169, so as to acknowledge their importance in the 
overall decision making process of a Council and remove the 
risk of conflicted Councillors participating in the decision 
making process ; or 

 amending clause 169 to cover decision making processes 
more generally, and remove any suggestion that clause 169  
establishes an exhaustive list; and 

 amending clause 170(2)(b) to simply require a person who 
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discloses a conflict of interest to leave the meeting, with no 
provision for a majority of members to form a view on the 
appropriateness of the conflicted person remaining in the 
meeting.  
 

171-175 
Personal interests 
returns  
 

Support - - 

176 Councillor gift 
policy 

Support Clause 176(2)(d) requires a Council’s Councillor’s gift policy (as 
required under clause 176(1)) to include the minimum value of any 
gift above which a gift to a Councillor must be recorded in the gifts 
register.  
 
Brimbank City Council supports this requirement, and recommends 
amending clause 176(20(d) to require all gifts and offers of gifts to 
Councillors to be included in a Council’s Council gifts register, in the 
interests of transparency.  
 

 

177-178 Support - - 

179-180 Councillor 
Code 

Support  Clause 179(3)(b)(i)-(ii) requires a Councillor Code of Conduct (as 
required by clause 179(1)) to include an internal resolution 
procedure to be adopted by Council for dealing with an alleged 
contravention of the Code and disputes between Councillors.  Section 
76C(3)(a)-(b) of the Local Government Act 1989 provides that a 
Councillor Code of Conduct must include the internal resolution 
procedure for dealing with an alleged contravention of the Councillor 
Code of Conduct by a Councillor and may set out the processes for 
the purpose of resolving an internal dispute between Councillors. 
Brimbank City Council supports the requirement for the Councillor 
Code of Conduct to contain an internal resolution procedure for 
dealing with disputes between Councillors.  
 
Clause 179(5) requires a Council to adopt its Councillor Code of 
Conduct by a formal resolution of the Council passed at a meeting by 
at least two-thirds of the total number of Councillors elected to the 
Council. Clause 180 provides that a Council may, at any time, review 
or amend the Councillor Code of Conduct with any amendment 
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requiring a formal resolution of the Council passed at a meeting by at 
least two-thirds of the total number of Councillors elected to the 
Council. Brimbank City Council strongly supports the requirement for 
a Council to adopt a Councillor Code of Conduct, but queries why 
both adoption and amendment require a two third majority, as 
opposed to unanimity in respect of both adoption and amendment of 
a Councillor Code of Conduct.  

181-187 
Councillor conduct 
panels, 
Appointment and 
functions of 
Principal Councillor 
Conduct Registrar 
and Councillor 
Conduct Officers 

Support 
 

- - 

188-208  Councillor 
Conduct Panels 
and VCAT 

Support Clause 202(8)-(9) requires a Council to amend its Councillor Code of 
Conduct within three months of receiving a direction from a 
Councillor Code of Conduct Panel requiring the Code to be amended 
in a particular way or to address a particular issue. While Brimbank 
City Council strongly supports the ability of a Councillor Code of 
Conduct Panel to require amendments to a Councillor Code of 
Conduct, it is unclear whether an amendment to the Code 
necessitated by a direction under clause 202(8) requires community 
engagement. If so, Brimbank City Council suggests amending the Bill 
to provide for a longer period of time than three months.  
 

 

 

 

Do you have any overall comments on Part 7 of the Exposure Draft Bill? 

- 
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Part 8: Ministerial oversight 

 

Clause (No.)  Support / Do Not 
Support / Neutral 

What changes do you propose and why? Are there any other comments you would like to make on this 
clause? 

209-210 Minister 
direction 

Support - - 

211-212 
Compliance 
exemption 

Support Clause 221(1) permits a Council to apply to the Minister for a 
compliance exemption from a regulatory requirement. Any 
application must provide evidence to the satisfaction of the Minister 
of various matters, including whether the Council is otherwise 
providing good governance and is not subject to any governance 
orders (clause 211(2)(b) refers).  
 
Brimbank City Council considers that it would be useful for Councils 
to be provided with guidance on what evidence will satisfy the 
Minister in respect of a compliance exemption application. In 
addition, the Bill does not contain a definition of a governance order, 
and Brimbank City Council recommends amending the Bill to include 
such a definition, so that Councils are fully informed of the required 
contents of a compliance exemption application.  
 

 

213-220 Chief 
Municipal 
Inspector 

Support   

221-242 
Commission of 
Inquiry 

Oppose  Clause 221(1) permits the Minister to, by instrument appoint a 
Commission of Inquiry to conduct an inquiry into the affairs of a 
Council or Councils. 
 
Brimbank City Council strongly opposes the proposed ability of the 
Minister to appoint a Commission of Inquiry as contemplated by 
clause 221(1). This is primarily on the basis that the specified purpose 
of the proposed Commission of Inquiry (being to inquire into the 
affairs of a Council) is not entirely clear, and, as a result, insufficiently 
distinct from the purposes of a Municipal Monitor and Chief 
Municipal Inspector appointable under clause 213(1) and 216(1) 
respectively.  
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Given the wide ranging scope of proposed quasi-judicial powers of a 
Commission of Inquiry set out in Division 5, Part 8, Brimbank City 
Council recommends amending clause 221 to specify the 
circumstances in which the Minister may establish a Commission of 
Inquiry. In the absence of any such amendment, Brimbank City 
Council also opposes the proposed powers of a Commission of 
Inquiry and the procedures governing its proceedings as set out in 
the remainder of Division 5, Part 8.   
 
Clause 223(1) provides that a Commission of Inquiry, with the 
approval of the Minister, may make use of the services of any 
employees in the Public Service. The Bill does not contain a definition 
of Public Service, and Brimbank City Council recommends amending 
the definition, potentially by reference to the section 4(1) of the 
Public Administration Act 2004, to avoid any suggestion that a 
Council’s employees may be used by the Commission of Inquiry in a 
service support role.  
 

243-245 
Suspension of a 
Councillor 
Power of Minister 
in relation to 
matter before 
Councillor Conduct 
Panel 
Suspension of all of 
the Councillors of a 
Council 
 

Support Clause 243(2)(a)(i) permits a Councillor to be suspended on the 
Minister’s recommendation if the Minister is satisfied on reasonable 
grounds that the Councillor has caused or contributed to the creation 
of a serious risk to the health and safety of a Councillor or a member 
of a Council staff. While Brimbank City Council supports the proposed 
ability of the Minister to suspend a Councillor on risk grounds, 
Council consider that it would be useful for clause 243(2)(a)(i) to also, 
or alternatively, contain a reference to occupational health and 
safety grounds or legislation and/or compliance with a Council’s 
occupational health and safety policies so as to ensure consistency of 
interpretation and application.  

 

246-253 
Temporary 
administration 
 

Support   

 

Do you have any overall comments on Part 8 of the Exposure Draft Bill? 

As noted above, Brimbank City Council strongly opposes the proposed ability of the Minister to appoint a Commission of Inquiry.  
While Brimbank City Council strongly supports accountability and Ministerial oversight, the proposed power is overly vague and creates a serious risk of inappropriate State incursion into 
an elected Council’s ability to provide good governance for its community.  
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Part 9: Electoral provisions 

 

Clause (No.)  Support / Do Not 
Support / Neutral 

What changes do you propose and why? Are there any other comments you would like to make on this 
clause? 

254-266 – Electoral 
provisions/Voters 
roll 

Support  -  

267 Provision of 
voters roll to 
others 

 Clause 267 permits the Victorian Electoral Commission to, upon 
receiving a request from any person or organisation for a copy of a 
voters’ roll and after complying with the requirements in clause 
267(1)(a)-(c), provide a copy of the voters’ roll to the requester. The 
Bill is not clear as to when a person is able to request a copy of a 
voters’ roll, and does not contain any criteria the request must 
comply with. Brimbank City Council recommends amending the Bill 
to include this detail, so that Councils and members of the municipal 
community can have certainty around when the sensitive 
information in a voters’ roll may be disclosed, and to whom.  
 

 

268-298 
Voters rolls, 
candidates for 
elections, general 
elections and by-
elections, conduct 
of elections, 
counting of votes, 
countback process  
 

Support -  

300-319 Electoral 
offences  

Support Clause 309 provides for certain actions to be offences during the 
hours of voting, within three metres of any entrance to or within the 
premise used as a voting centre. Brimbank City Council is concerned 
that a three metre distance is overly close and may not prevent 
interference. Brimbank City Council supports the retention of a six 
metre distance and also supports the strong measures proposed at 
clauses 310-315 to prevent coercion and interference.  
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320-323 Candidate 
returns 

Support  Clause 320(1) provides that a person who is a candidate in an 
election must lodge an election campaign donation return with the 
Chief Municipal Inspector in respect of every election campaign 
donation received by the candidate during the donation period. 
Brimbank City Council strongly supports the proposal for election 
campaign donation returns to be provided directly to the Chief 
Municipal Inspector, as opposed to the Chief Executive Officer 
(section 62 of the Local Government Act 1989 refers).  
 

324-325 Tribunal Support  Brimbank City Council supports the effective replacement of 
municipal electoral tribunals with the Victorian Civil and 
Administrative Tribunal.   
 

 

 

Do you have any overall comments on Part 9 of the Exposure Draft Bill? 

- 
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Part 10: General provisions 

 

Clause (No.)  Support / Do Not 
Support / Neutral 

What changes do you propose and why? Are there any other comments you would like to make on this 
clause? 

General provisions 
326 Authorised 
officers  

Support - - 

327-334 
Proceedings  

Support Clause 328(3) states that proceedings for a summary offence under 
this Act may be commenced within the period of 3 years after the 
commission of the alleged offence. If the statutory intention is to 
prevent proceedings from being brought after the period of three 
years from the commission of the alleged offence, Brimbank City 
Council recommends amending clause 328(3) to clarify that a Council 
that fails to bring proceedings within the three year window will be 
estopped from doing so.  
 

- 

336-342 
General provisions, 
surcharges, 
regulations  
 

Support - - 

 

 

Do you have any overall comments on Part 10 of the Exposure Draft Bill? 

- 
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Part 11: Consequential amendments and repeals 

 

Clause (No.)  Support / Do Not 
Support / Neutral 

What changes do you propose and why? Are there any other comments you would like to make on this 
clause? 

Part 11 Legislative 
Repeals  

Support - - 

Part 12 Transitional 
amendments and 
consequential 
amendments to 
other acts 

- - - 

 

 

Do you have any overall comments on Part 11 of the Exposure Draft Bill? 

- 
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Attachment 1 

 

 

  

Role of Council (Mayor, Deputy Mayor, Councillors, CEO, Audit and Risk Committee) 

Principles and Policies 

Overarching Governance Principles 

•Community Engagement Principles 

•Public Transparency Principles 

•Strategic Planning Principles 

•Financial Management Principles 

•Service Performance Principles 

Supporting Principles 

Governance Rules (Decision Making) 

Structure of the Bill 


