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In this chapter:

The framework for dealing with councillor misconduct 

Improving the ability of councils, external tribunals and the minister to deal with councillor 
behaviour 

Offences under the Act relating to councillor behaviour, including conflict of interest 

The Chief Municipal Inspector’s role in investigating and prosecuting breaches of the Act

Councillor conduct
The current framework is aimed at dealing with councillors who fail to conduct themselves properly. It was 
acknowledged at the time it was introduced, and remains the case, that this applies to very few of the over 
600 councillors in Victoria, who work hard to serve their communities. 

When it does occur, councillor misconduct has serious consequences for: 

• individual councillors – both those alleged to be engaging in misconduct and their fellow councillors 

• the councils they serve 

• the sector as a whole

• the community.

The damage can be disruptive to council functioning, reputational and costly. It is important that misconduct 
is addressed effectively, but the legislative framework must reflect a balance between the autonomy of the 
local government sector and the responsibility of the state government to ensure integrity and probity.

The framework for dealing with councillor misconduct is in divisions 1A and 1B of Part 4 of the Act.              
It has been operating since 2008 with some changes made in 2010 regarding the Dissolution of              
Conduct Panels79; the constitution of VCAT80; and payment of VCAT costs81. 

The current framework has not effectively managed councillor conduct issues to prevent reputational damage 
to individual councils and the sector as a whole. In some instances the capacity to bring complaints and apply 
for panel hearings seems to have exacerbated behavioural issues and elevated misconduct as a problem. This 
is borne out by an increase in the number of requests for panels to be established. 

The minister has indicated that she intends to bring forward reforms to the framework. An overview of the 
reforms being considered is at  Appendix 2. Consultation is currently underway and the minister has flagged 
that legislation may be introduced into Parliament this year. Possible changes are flagged in the relevant 
section in the discussion that follows.

79  new clause 12(1)(b) of Schedule 5 of the Act

80  amended cl.46E of Schedule 1 to the VCAT Act

81  amended cl.46F of Schedule 1 to the VCAT Act

Chapter 8:
Councillor conduct, 
offences	and		 	 	
enforcement

Part 4 Division 
1A and 1B

86         Review of the Local Government Act 1989 - DISCUSSION PAPER            



Definitions	of	different	levels	of	misconduct
A framework for setting councillor behaviour standards needs clarity about the types of behaviour that fall 
below this standard. Definitions of misconduct must be clear and reflect a hierarchy of offences in ascending 
levels of seriousness. 

Current arrangements

• Councils deal with behaviour that represents a breach of council codes.

• Councils, groups of councillors or an individual councillor can bring applications alleging 
misconduct or serious misconduct against a councillor that are determined by a councillor 
conduct panel

• The secretary of the department can bring an application for a finding of gross misconduct 
against a councillor.

The definitions of the different levels of misconduct are contained in section 81A of the Act. 

Current	definitions

Misconduct – breach of a code or failure to comply with a panel direction 

Serious misconduct – failure to comply with a panel direction after a finding has been made, failing 
to cease conduct about which a panel finding has been made or which contravenes the conduct 
principles in the Act after a finding by a panel or VCAT 

Gross misconduct – conduct contravening the principles and being a contravention of the Act, 
which has a penalty of at least 60 penalty units or demonstrates the councillor is not of good 
character or is not a fit and proper person to be a councillor

 Key issues
These definitions do not encompass all behaviour that could rightly be considered as misconduct. They do 
not capture conduct that may give rise to serious concern including bullying, directing staff and releasing 
confidential information. The reforms at Appendix 2 propose new definitions aimed at better capturing a 
range of behaviour and enabling the hierarchy of issues to be observed, with:

• councils dealing with breaches of council codes 

• panels dealing with the majority of cases 

• VCAT dealing with exceptional cases. 

Proposed	definitions	(Appendix	2)

Misconduct – failing to comply with a council’s internal processes, including failure to abide by any 
decision of council in relation to a breach of the code 

Serious	misconduct – refusing to comply with panel processes, bullying, improperly directing staff 
and releasing confidential information 

Gross misconduct – behaviour that demonstrates lack of character to be a councillor

s.81A
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Table 3: Hierarchy for management of various levels of councillor behaviour

Seriousness	of	Misconduct Responsible Agent

Breach of Councillor Code Council

Misconduct Panel

Serious Misconduct Panel

Gross Misconduct VCAT

Councillor	responsibilities
The current framework places responsibility for conduct on individual councillors themselves. This is based 
on the principle that individuals who are democratically elected members of council should be prepared to 
perform the role expected of them in a manner as befits the office. 

Councillor conduct principles

Current arrangements
The Act sets out principles of conduct with which councillors must comply, both with each other and in their 
interactions with members of the public. These are divided into two (see Box below). 

Section	76B:	primary	principle	

A primary principle of councillor conduct requires councillors, when performing the role of councillor 
to act with integrity, be impartial in exercising their responsibilities and not seek to confer advantage 
or disadvantage on any person. 

Section	76BA:	General	principles

This sets out further general principles when performing the role of a councilor, including: to avoid 
conflicts of interest, act honestly, be respectful, exercise care and diligence, use public resources in 
the public interest, act lawfully and to promote these principles by leadership and example and act in 
a way that preserves public confidence in the office of councillor. 

Currently the Act requires these principles to be replicated in all councillor codes of conduct developed by 
individual councils. The reforms being contemplated would remove this requirement.

Key issues
There appears to be no good reason to have two distinct types of 
conduct principle – primary and general. It is also hard to discern 
whether the principles have had any practical effect on councillor 
conduct. This may be because they are couched in very broad 
terms. Alternatively it may be that councillors do not feel obliged to 
adhere to them because enforcement is inadequate. There appears 
to be little evidence that inclusion of the principles in councillor 
conduct codes has achieved any practical impact.

How can adherence to 
the conduct principles 
by councillors be 
improved?

Q:

ss.76B, 76BA
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Role of councillor

Current arrangements
Currently there is no description of the role of a councillor in the Act. The Local Government Charter instead sets 
out the role of a council, that is, the role that councillors perform collectively. The role of the councillor as an 
individual would be set out in the Act under the reforms to the conduct framework detailed at Appendix 2 .

Key issues
Arguably, some instances of misconduct – alleged and substantiated - against individual councillors have 
arisen because of a misunderstanding by councillors of their role. For example, a belief that they should have 
a role in administering council affairs, and, in some cases, directing the CEO or other staff on operational 
matters. Describing the role of a councillor in the Act could lessen these misconceptions.

Council processes
If individual councillors do engage in misconduct, the intent of the current framework is that councils 
themselves should deal with these matters where possible. This tries to preserve councils’ independence to 
manage their own affairs. 

Councillor code of conduct

Current arrangements
The primary vehicle for councils to manage conduct issues 
is a Councillor Code of Conduct. The Act requires individual 
councils to establish a Councillor Code of Conduct with 
a set number of requirements. They must include the 
legislated principles (ss.76B and 76BA) and may include 
internal dispute resolution procedures (s. 76C). Since 
2008 all councils have formulated their own codes and 
have updated them following elections. The department 
published a Guide to Councillor Conduct Arrangements 
in 2009 to help councils develop their codes and build 
understanding of the system. 

Key issues
Signing	codes	of	conduct

While many councils impose a requirement for councillors 
to sign codes when they are agreed, some councillors 
refuse to do so. Notwithstanding all councillors are bound 
by decisions of council which includes any code adopted; 
refusal to sign the document signals a lack of commitment 
to abiding by its substance and its processes. The reforms at 
Appendix 2 propose requiring all incoming councillors following an election to sign the existing council code 
prior to taking the oath of office. Thereafter councillors would be required to sign any revised code to remain 
qualified to be a councilor. 

Lack of enforcement mechanisms

The lack of effective enforcement mechanisms in the codes is a key weakness of the current framework. 
There is no effective way of compelling councillors to participate in the complaint handling processes (if 
any) contained in them. There are inadequate mechanisms for imposing and enforcing sanctions against 
councillors found to be in breach of a code. This is one of the reasons for an increase in applications for 
panels to be established. The reforms in Appendix 2 propose internal resolution processes in all codes, 
including an independent arbitrator. They also include specifying the sanctions a council may decide to 
impose following a finding of breach of the code.

s.76C
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Primacy	of	internal	resolution

Another proposed reform is to refuse applications for panels to be established if the internal resolution 
processes in a council code have not been fully exhausted. This reinforces the primacy of having councils 
manage conduct issues internally so far as possible. This complements a proposal to clearly demarcate the 
definitions of misconduct, serious misconduct and gross misconduct. This would also clarify how a councillor 
conduct panel is to be convened or a VCAT process initiated. 

Mandatory codes

Another issue is whether regulations should be made to specify mandatory provisions for all codes. To some 
extent this is contrary to the view that codes should be tailored to specific councils.  However, the principles 
that govern people behaving properly do not change according to location or circumstance. In the past, 
various model codes of conduct have been prepared and circulated in the sector. Another approach is to 
specify matters that should be addressed in council codes. This recognises common elements that all councils 
deal with but allows each council to decide how these matters should be managed.

Timely	intervention

Finally, there is a significant absence of a timely external intervention in cases where the health and safety 
of individuals or the effective functioning of a council are at risk. Current processes have been found to 
be too rigid and slow to act as an effective moderator of behaviour in all cases. The current arrangement 
encompasses informal dispute resolution, then arbitration processes, followed by a councillor conduct 
panel. The human and financial costs associated with this warrant attention. This issue is addressed in the 
commentary below under ‘Enforcement’.

Councillor conduct panels

Current arrangements
The councillor conduct framework introduced into the Act in 2008 was designed to provide as much sector 
autonomy as possible. The Municipal Association of Victoria was given administrative responsibility for the 
councillor conduct panels system in accordance with strict processes that are set out in Schedule 5 of the Act. 
The system allowed councillors to be judged by their peers - ensuring cases of alleged misconduct were dealt 
with by people with knowledge and experience of the role and responsibilities of councillors alongside people 
with legal qualifications.

Section	81A	defines	a	panel.	

It comprises two people established by the MAV under Schedule 5. One panel member must have 
legal qualifications and the other must have sector expertise. Panels are automatically convened 
once a complaint of misconduct or serious misconduct is made to the MAV. 

The process for making an application is set out in section 81B of the Act and can be made by a 
council, councillor or a group of councillors. Panels can dismiss applications that are frivolous or 
vexatious but they must be convened in order to do so. The conduct of panels is largely determined 
by the panel but is meant to be informal and not legalistic and hearings are closed to the public             
(s.81I). 

In making an adverse finding, panels can either make a finding of misconduct or authorize an 
application to VCAT if there are reasonable grounds for a finding of serious misconduct. 

A panel is only able to issue a reprimand, requirement for an apology or direct a councillor to take 
leave of absence of up to two months. It can also direct a councillor to undertake training, mediation 
or counselling (s. 81J). Respondents to applications are given the right to have a matter before a 
panel referred to VCAT before it is heard (s. 81D).

Part 4 Division 
1B, ss.81A-81S
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Key issues
The mere convening of a panel where complaints have no evidentiary foundation or are frivolous causes 
reputational damage to a respondent, heightens existing conflict and is wasteful of scarce resources. Lack of 
means to require councillors to participate in panel processes has been a problem in having matters dealt 
with expeditiously. The lack of a clear pathway, as evidenced by the ability of respondents to bypass panels, 
even at the last moment, by going directly to VCAT has undermined the capacity of panels to deal with 
complaints. Having panels refer serious misconduct matters to VCAT has also meant delays. 

The reforms at Appendix 2 aim to deal with these issues by bringing administration of panels into government 
with a new officer (Principal Councillor Conduct Registrar) acting as a gatekeeper on applications for panels 
and by giving panels more powers to require participation and the ability to hear serious misconduct matters. 
In these cases panels will be able to suspend a councillor for up to six months. 

An issue that may not have been completely addressed in the proposed reforms is the reputational damage 
that surrounds allegations of misconduct. The role of the Registrar is designed to ensure panels are not 
established when claims are without evidentiary foundation. Panel hearings remain closed to the public, 
but the release of panel decisions and findings have implications for the respondent. It is proposed that the 
Registrar be a central repository of decisions. It is an open question whether panel findings or reasons for 
decisions should be publicly available. They are provided to councils and to the parties to an application and 
are sometimes leaked to the press in an attempt to inflict political harm. 

Victorian	Civil	and	Administrative	Tribunal	(VCAT)

Current arrangements
VCAT plays three key roles in the councillor conduct framework:

• Any party affected by a decision of a councillor conduct panel may apply for a review of the decision. 

• The secretary of the department may apply to VCAT for finding of gross misconduct against a councillor. 

• The respondent in a matter may request the councillor conduct panel to refer the hearing of the matter 
to VCAT.

In the reforms under consideration at Appendix 2 the Chief Municipal Inspector would be the official to apply 
to VCAT in cases of gross misconduct. 

VCAT has also been responsible for hearing cases of serious misconduct, which had to be referred by a panel. 
Under the reforms at Appendix 2, consideration is being given to panels dealing with serious misconduct 
matters instead of VCAT. 

VCAT’s role in any appeal from a panel finding is limited to reviewing the merits of the case and not 
considering questions of law. If a finding of gross misconduct is made VCAT may disqualify a councillor from 
holding office for up to four years. There has been only one application for a finding of gross misconduct 
since the framework commenced. This proceeding took a number of years punctuated by adjournments and 
appeals.

Key issues
The timelines and costs associated with VCAT hearings have impeded timely resolution of serious misconduct 
applications. It is appropriate that gross misconduct matters continue to be dealt with by VCAT, however it is 
appropriate that the definition of gross misconduct be clarified as set out earlier in this chapter to reduce the 
complexity of those proceedings.

ss.81D-81F, 
81K-L, 81Q-R
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Offences

CONFLICT OF INTEREST

Current arrangements
Detailed conflict of interest provisions are set out in Division1A of Part 4 of the Act. Covering 26 pages, there 
are 17 separate sections related to this issue which includes direct and indirect interests, indirect interest by 
close association, indirect interests due to financial interests, conflicting duties, receipt of gifts, becoming an 
interested party and due impact on residential amenity. The conflict of interest framework requires disclosure 
of conflicts by councillors, staff with delegated functions and persons providing services to council. 

Requirements include:

• disclosure of conflicts of interest at meetings of council and special committees, and at assemblies of 
councillors

• the keeping of a register of interests by the CEO or a nominated council officer 

• persons with an interest disclose those interests and refrain from voting on matters related to that 
interest. 

Numerous guides have been produced providing additional advice to councillors on conflict of interest 
requirements. 

Outside of this prescriptive framework, a councillor who does not have a conflict of interest at such a meeting 
or an assembly of councillors may apply for an exemption from voting on the ground that he or she has a 
‘conflicting personal interest’. This mechanism allows ‘perceived interests’, that presumably do not fall within 
the definitions of ‘conflicts of interest’ to be addressed.

Key issues
The current framework provides a comprehensive regime seeking to capture key instances of conflict 
between a councillor’s role and their private interests, rather than a more general test of ‘material personal 
interest’. 

A general test of ‘material personal interest’ is contained in local government legislation in 
Queensland. 

A narrower concept of pecuniary interest is used in New South Wales and Tasmania.82

Given the detail in the Act and supporting guidance material available, it may be that some 
councillors have trouble understanding the extent of these provisions and their responsibilities        
in relation to them. 

Coverage	of	conflicts	of	interest	framework

The current conflicts of interest framework does not intend to cover every situation involving a possible 
conflict, but rather seeks to capture the key scenarios that give rise to a conflict of interest. Further, section 
79B of the Act provides that councillors may exempt themselves from voting where they consider they have 
a personal interest in a matter. This serves as a catch all provision, where the Act is otherwise silent on a 
particular circumstance, putting the onus on the councillor to identify their personal interest.

Direct interest concept is unclear

The concept of ‘direct interest’ in section 77B(1) may appear uncertain in that the concept of a direct 
alteration in a person’s ‘benefits, obligations, opportunities or circumstances’ is broad.83 The intention of this 
provision, however, is to address the various possibilities arising from a conflict, whereby the councillor may 
not only directly benefit from a decision, but may, for instance, have a new opportunity arise as a result. 

82 Queensland - Local Government Act 2009; New South Wales - Local Government Act 1993 and Tasmania - Local Government Act 
1993.

83  Stuart v Price [2011VMC]

How can the conflict of interest 
provisions be made simpler?

Q:
ss.77, 77A, 77B, 

78, 78A-E, 79, 
79B- D, 80

ss.77A, 77B
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Determining a direct or indirect interest

When the interest under question directly relates to the councillor, the identification of the interest may 
be more straightforward. However, other indirect interests may be less so.  It is not always obvious to the 
councillor whether a third person who the councillor has some relationship with, has a direct interest in a 
matter. 

Section 78A(3) attempts to ensure that certain shareholdings do not give rise to a conflict of interest. There is 
a question as to whether the monetary thresholds specified should be indexed. 

When describing the circumstances that will constitute an indirect interest because of conflicting duties, 
section 78B(1)(b) refers to a person who is:

a partner, consultant, contractor, agent or employee of a person, company or body that has a direct interest 
in a matter ...

Councillors need to be aware that these types of indirect interest extend beyond financial interests, and 
include where the councillor’s duties or role, or even loyalty, may be in conflict as a result of his or her 
relationship or position in question. 

Gifts	and	hospitality

There is some uncertainty across the sector as to 
whether reasonable hospitality received at an event or 
function should be treated as a gift.  This depends on 
whether the event was attended in “an official capacity” 
as the mayor, councillor a member of council staff or a 
member of a special committee (s.78C(I)(a)). This can 
sometimes be difficult to determine.

…. attended in an official capacity as the mayor, a 
councillor, a member of council staff or a member of a 
special committee ...constitutes an ‘applicable gift’ under 
78C(I)(a) where it is unclear if the event is attended in an 
‘official capacity’.

Conflicting	personal	interest

Section 79B permits a councillor who does not have a conflict of interest in a matter to seek an exemption 
from the obligation to vote. Given there is no obligation to vote contained in the Act, this provision may need 
to be reconsidered. 

Situations	where	a	councillor	is	taken	to	not	have	a	conflict	of	interest	

The breadth of all of the exemptions in section 79C(1) would indicate that more matters should be captured 
as direct or indirect conflicts thereby removing the requirement for a councillor to decide whether to trigger 
the conflicting personal interest provision. At a broader level there are good public policy reasons to ensure 
that elected officials will transparently address perceived conflicts of interest. The question remains as to how 
best to require disclosure and establish a point of demarcation beyond which participation in decision making 
should be precluded.

Example:

Councillors who accept invitations to the 
opening night of a local theatre company 
production or to match day luncheons at a 
local football club and receive hospitality 
beyond the specified monetary threshold 
would need to establish whether they 
were invited in their official capacity or 
merely as a courtesy.

s.78C

s.79B

s.79C

Where	participation	in	the	decision	making	process	may	not	be	in	the	public	interest:

Currently, the exemption allows a councillor to remain in a meeting or an assembly of councillors 
when consideration is being given to the progress of a disciplinary process involving him or her. 
While such a councillor should be able to present a case in the matter, it is difficult to reconcile why 
the councillor who is the subject of the disciplinary process should be permitted to deliberate and                
(in the case of a meeting) vote.
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The conduct of councillors with a conflict of interest outside meetings or Assemblies of Councillors is also 
central to public confidence. The Act does not specifically regulate this. However, this behaviour may give rise 
to an allegation of serious misconduct and the establishment of a Councillor Conduct Panel if it is associated 
with a breach of the councillor conduct principles contained in the Act. Alternatively, if the conflict of interest 
is shown to be associated with an attempt by the councillor to gain a personal advantage or cause detriment 
to the council or another person, it could give rise to the offence of misuse of position under section 76D. A 
policy decision could be considered about whether the conflict of interest framework should be confined to 
what takes place during meetings or assemblies of councillors or extended to other activities.

CONFIDENTIAL INFORMATION 

Current arrangements
Section 89 of the Act requires all meetings of council, and special committee meetings, to be open to 
members of the public. At the same time the Act recognises it is important that councils be able to deal with 
sensitive matters appropriately. It also recognises that people who provide councils with sensitive information 
of either a commercial or a private nature can be assured that this information will be kept confidential after 
having been used to inform council for the purpose of council decision-making. 

In camera	matters

Section 89(2) sets out the matters that can be dealt with by council, at either a council or special 
committee meeting, in private – so-called ‘in camera’. These matters include:

• personnel, industrial and contractual matters, 

• proposed developments, 

• legal advice, 

• ratepayer hardship 

• “any other matter” which would prejudice the council or a person. 

A council CEO can also designate certain information to be confidential on any of these grounds. 

It is a breach of the Act for a councillor to disclose information which he or she knows, or should reasonably 
know, is confidential (s.77). Prior to 2008, this breach was a criminal offence that could be prosecuted in a 
court and subject to a fine.  However when the councillor conduct framework was introduced, this penalty 
was removed. It was thought that disclosure of confidential information could be effectively dealt with by 
councillor conduct panels. However this has proven not to be the case. Under the reforms at Appendix 2 it is 
proposed to reintroduce a penalty for breach of this section. Disclosing confidential information is also to be 
specifically included in the definition of serious misconduct. This means that it will be up to the Inspectorate 
whether to have unlawful disclosure of information dealt with as breach of the Act and prosecuted through 
the Magistrates Courts, or treated as serious misconduct and dealt with by a councillor conduct panel. 

Key issues
One argument is that too many councils are deciding that too many matters should be decided in camera, 
leaving them without effective scrutiny by the community. The overall scheme of the Act is to have council 
affairs conducted openly and transparently with the matters set out in section 89(2) isolated as exceptions 
not the norm.

At present a breach of section 77(I) is not, by itself, an offence in that there is no penalty applicable. It is only 
if confidential information is released in order to gain a personal benefit or to inflict detriment on the council 
or another person that a prosecution for this behaviour would be brought under section 76D for misuse 
of position. Alternatively the release of confidential information could give rise to an allegation of serious 
misconduct if it is associated with a contravention of the councillor conduct principles contained in the Act. 
The reforms outlined in Appendix 2 propose making the release of confidential information an offence in its 
own right. 

s.89

s.77
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There is evidence that councillors are, in increasing instances, taking matters deemed confidential by 
council into the public arena. Many councils adopt a protocol that the content of ‘briefing’ type assemblies 
of councillors will be confidential until considered at a subsequent meeting of council. A question remains 
regarding the gravity of any breach of that ‘convention of confidentiality’. 

It is also worth noting that from time to time councillors hold information that is not ‘confidential’ as 
defined by section 77, but may be considered ‘private’ and requires discretion. Going further, advice on 
the discussions held during closed meetings is not necessarily captured by the confidentiality provisions. 
The lines of confidentiality can also be blurred when certain information regarding a matter is already in 
the public arena. This raises questions regarding the effectiveness of the current framework in maintaining 
confidentiality, balanced against the policy intent that local government should be as open and transparent as 
practicable.

Finally, section 77(1) applies only to councillors and members of special committees. It does not regulate the 
conduct of staff who are privy to confidential information. Although such staff may have obligations under 
their contracts of employment and notwithstanding that the disclosure of confidential information could 
breach the conduct principles set out in section 95, consideration could be given to widening the reach of 
section 77(I). 

That said, in many cases staff are required to disclose confidential information to other parties to give effect 
to the decisions of council. Those nuances suggest a case for managing staff obligations in the context of 
section 95, which deals with their employment contracts.

IMPROPER DIRECTION 

Current arrangements
The Act makes clear that “day to day management” of the council is the 
role of the council CEO (s. 94A). This includes directing council employees 
in the performance of their duties. Councillors should play no role in 
directing such staff. 

Having the CEO alone responsible for directing staff will be reinforced by 
the reforms set out in Appendix 2. This will specify that it is the CEO’s role 
to manage interactions between councillors and council staff including 
putting in place appropriate policies, practices and protocols for that 
interaction. It is intended to also describe the role of the councillor and 
note that this does not include the functions of the CEO. 

It is also proposed to include a penalty for breach of section 76E, similar to the penalty to be prescribed 
for disclosing confidential information. Improperly directing staff will be included in the definition of 
serious misconduct leaving it up to the Inspectorate to determine whether breach of this section should be 
prosecuted through the Magistrates Court or treated as misconduct and dealt with by a panel.

s.76E
That councillors should 
not improperly direct 
or attempt to influence 
a staff member in the 
exercise of any power 
or the performance of 
any duty or function is 
specified in section 76E 
of the Act. 
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Key issues
The strict delineation of responsibilities between CEO (responsible for all administrative matters including 
staff oversight) and councillors (strategic directions and statutory decision-making) is often not understood 
by councillors. The reforms are aimed at strengthening the Act so that all parties better understand the 
distinction.

MISUSE OF POSITION

Current arrangements
Section 76D provides that councillors must not 
misuse their position:

• to gain advantage for themselves or for any 
other person

• to cause, or attempt to cause, detriment to themselves or another person.

The penalty of up to five years imprisonment reflects the seriousness of this offence. It is critical to the overall 
integrity of the sector that councillors act with the utmost propriety in their role as elected representatives of 
their communities. 

The section sets out circumstances that would amount to misuse of position. These include making improper 
use of information acquired as a councillor, disclosing confidential information, directing or improperly 
influencing staff and performing unauthorised functions. 

Key issues
Prosecutions under this section of the Act have been rare. In part this may reflect the difficulty in establishing 
that the alleged behaviour constituted a prohibited purpose. Establishing that a councillor’s office was used 
for either of the purposes contained in the section (advantage or detriment for the councillor or another 
person, noted above) may prove difficult. 

Establishing that a councillor’s office was misused to cause detriment to the council is also difficult. A 
councillor so accused, could contend that he or she was, through the alleged ‘misuse’ of office, seeking to 
save the council from undertaking, or committing to, an undesirable transaction. Alternatively the misuse 
may not result in personal advantage but be for some entirely different reason.

Enforcement
CHIEF MUNICIPAL INSPECTOR

Current arrangements
The office of Chief Municipal Inspector (CMI) is not referred to in the Act. This is the title conferred on the 
person leading the Local Government Compliance and Investigations Inspectorate. The Premier currently 
appoints this position, as the Inspectorate is a separate administrative office. The CMI and other Inspectorate 
employees have until recently also been appointed inspectors of municipal administration by the Minister for 
Local Government (s.223A). 

All inspectors so appointed have the extensive powers set out in section 223B which include power 
to compel the production of documents and the taking of evidence under oath.

The Inspectorate is responsible for investigating and prosecuting breaches of the Act. 

Should the ‘misuse of position’ offence 
be broadened or clarified? If so, how?

Q:
s.76D

ss.223A, 
223B, 223C
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Types of complaints made to the Inspectorate:

• breaches of election rules e.g. campaign donation returns 

• conflict of interest 

• disclosure of confidential information 

• procurement processes 

• direction of council staff by councillors 

• a range of other governance matters e.g. the operation of mayoral funds. 

The most serious offence investigated by the Inspectorate is misuse of position. Allegations of corruption 
made to the Inspectorate are referred to IBAC. Complaints about administrative actions and decisions of 
council staff are referred to the Victorian Ombudsman. 

The Inspectorate also performs a compliance role, undertaking a round of council inspections aimed at 
ensuring compliance with the Act across a range of regulatory matters. It provides a report back to council but 
there are no penalties imposed for breaches of these compliance issues. The Inspectorate has from time to 
time issued reports into various compliance matters, for example its 2013 report into councillor discretionary 
funds.

In 2014 responsibility for sections 223A and 223B of the Act were transferred to the Special Minister of 
State and the Inspectorate transferred to the Department of Premier and Cabinet. The reforms at Appendix 
2 propose a more modern administrative arrangement for the Inspectorate, but are not intended to alter 
its overall role and functions except to enlarge them as follows. First, by giving the CMI a specific role 
investigating and bringing applications in respect to serious misconduct. Secondly, by giving the CMI a role 
in providing advice to the minister on issuing directions to a council on governance matters and in relation 
to providing advice to the minister regarding standing down a councillor while awaiting a councillor conduct 
panel hearing. 

The reforms propose providing a statutory appointment of the CMI and specifying the role of the CMI 
in the Act as set out in section 223A and powers set out in section 223B.  The CMI would be able to 
delegate those powers to persons employed in the Inspectorate who would continue to be known as 
Inspectors of Municipal Administration.

Key issues
Investigating, charging and prosecuting elected councillors for breaches of the Act are important and 
sensitive roles requiring forensic skills and the exercise of policy judgement. However there are significant 
evidentiary burdens impeding successful prosecution of breaches of the Act. Determining the facts often pits 
the word of one councillor against another. Adducing proof of a personal advantage motive in prosecuting 
‘misuse of position’ presents a challenge. The exercise of judgement is required as to whether the expense 
and resources involved in prosecuting will be to the public benefit. In some instances the Inspectorate has 
decided instead to issue a warning, despite not having a specific power to do so in the Act. Some in the sector 
have expressed disquiet at the practice although it is similar to those applied by other enforcement agencies 
such as Victoria Police.
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MUNICIPAL MONITOR

Current arrangements
Until the transfer of responsibility for inspectors of municipal administration to the Special Minister of State, 
the Minister for Local Government used section 223A to appoint inspectors for monitoring governance at 
particular councils. This is a different role to that undertaken by an inspector employed in the Inspectorate.      
A monitor is employed with all the powers of an inspector but is charged with observing governance practices 
at a council and reporting back to the minister. In many cases the appointment of a monitor has preceded 
action to either suspend or dismiss a council.

The reforms at Appendix 2 propose providing the minister a continuing power to appoint monitors. However, 
the distinct role of the monitor would now be specified in the Act.

Ministerial	action
As previously noted, councils are ‘creatures of the state’. That is, despite being a separate tier of government 
they are legislated into existence by the state government. Therefore, the state government has two distinct 
interests in the performance of the sector:

• ensuring that the legislative framework is effective in enabling councils to perform the role and functions 
expected of them. 

• ensuring individual councils perform those roles and functions to the appropriate standard expected. 

Therefore, the Act has always provided power for the minister to intervene in appropriate cases to ensure 
councils achieve and maintain high governance standards. The broad powers of the minister under the Act 
are set out in Chapter 9. The reforms at Appendix 2 propose two new ways for the minister to intervene in 
the functioning of councils relating to governance and conduct. Both are designed to prevent conduct issues 
resulting in the suspension and / or dismissal of a whole council.

Governance	direction

The first proposal is to have the minister empowered to issue governance directions to a council. Directions 
will be made on the advice of a monitor following the identification of governance issues that require 
attention. In these circumstances it is proposed the minister could issue a direction to a council that it take 
action as required or that it amend or discontinue  an existing policy or process. 

Councillor stand down

The second proposal is to have the minister empowered to seek an Order in Council standing down a 
councillor who has been charged with serious misconduct and is awaiting a councillor conduct panel hearing. 
This would only apply in circumstances where a complaint has been made and a monitor advises the minister 
that the councillor’s actions are presenting a threat to health and safety, obstructing the business of council 
or are inconsistent with the councillor’s role as a councillor. 

On the advice of a monitor the minister would be able to seek an Order in Council standing down the 
councillor until the panel hearing takes place. During this time the councillor would not be able to attend at 
the council premises or act in any way as a councillor and his or her councillor allowance would be held in 
escrow until the hearing. Subject to the outcome of the hearing the allowance would be either returned to 
the councillor or forfeited.

ss.223A, 
223B, 223C
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Questions	on	councillor	conduct,	
offences	and	enforcement

1. Do standards of councillor conduct need to be improved? If so, how can this be achieved?

2. What powers do councils need to deal with instances of councillor misconduct?

3. Does the system of councillor conduct panels need to be improved? If so, how?

4. Is there a need for additional offences to be included in the Act? If so, what are they?

5.  Is there a need to improve investigation and enforcement of the Act in any way? If so, how? 
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