
FOR CONSULTATION ONLY 

 
UNCLASSIFIED – FOR CONSULTATION ONLY 

Consultation Paper: Administrative Approach to Trust 
Vesting Issues  

OVERVIEW 

The ATO has released Draft Taxation Ruling TR 2017/D10 Income Tax: Trust Vesting– amending the 
vesting date and consequences of a trust vesting setting out our views of the general law and 
taxation consequences of a trust vesting.  

What happens to the trust at vesting will depend on the terms of the trust deed of each trust. The 
vesting of the trust does not, of itself, cause the trust to come to an end, or a new trust to be 
created. However, on vesting, the interests of the relevant beneficiary/ies become fixed. If the 
trustee continues to hold the trust assets, the nature of their responsibilities will change and any 
distributions of trust income or capital must be made in accordance with those fixed interests eg. for 
discretionary trusts, this means the trustee will no longer have a discretion as to how they distribute 
income to beneficiaries. 

A vesting clause within a trust deed may be amended and/or extended if permitted by the trust 
deed or by the Court, but only prior to the vesting date – once the vesting date passes, vesting has 
already occurred and cannot be changed. 

DEVELOPING OUR ADMINISTRATIVE APPROACH 

For trusts that are yet to vest, we expect that trustees and advisers will ensure they understand and 
give effect to the trust’s vesting provisions.  

For those trusts that have already vested, we recognise trustees may face a number of issues where 
they have continued to administer the trust beyond the vesting date in a way that is not consistent 
with the beneficiaries’ vested interests. 

We are aware that vesting has become an issue for some trusts, and have seen cases where:  

 both trustee and beneficiaries were unaware their discretionary trust had vested, and the 
trustee has continued to make distributions of trust income to beneficiaries that were 
inconsistent with the terms of the trust and the nature of the beneficiaries’ interests after 
the vesting day passed (in some cases for many years) 

 a trustee asserted that a vesting date has been extended by reason of their continued 
management of the trust as if the vesting day had not passed and the trustee retained 
discretionary powers (that is, by implication), and  

 a trustee purported to exercise a power in the deed to extend the vesting date after the 
trust deed’s specified trust vesting date has passed. 

We are also aware that it was common practice to settle trusts in the 1970s and 1980s with shorter 
vesting periods (for example, 40 years). A number of those trusts are starting to vest or have already 
vested. 

https://www.ato.gov.au/law/view/document?docid=DTR/TR2017D10/NAT/ATO/00001
https://www.ato.gov.au/law/view/document?docid=DTR/TR2017D10/NAT/ATO/00001
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Once a trust’s vesting date has passed, it is important that the trustee consider whether or not 
action is required to address any legal and taxation issues – whether for the trustee or beneficiaries. 
Trustees or advisers can come to us for help, or seek professional advice.  

To assist taxpayers in managing their tax affairs, we are seeking feedback on practical issues that 
may arise for trustees and/or beneficiaries where trusts have been administered after the vesting 
date and contrary to the deed requirements.  

Previous consultation on the development of the draft ruling highlighted a number of practical 
issues for trustees. It is important that we understand these in greater detail, and any other issues 
you may identify as result of our views in Draft TR 2017/D10, to develop our administrative 
approach.  

FOCUS QUESTIONS 

Your feedback on the following questions will help inform our administrative approach, as well as 
the content and type of further public advice or guidance that we can provide.  
 

 Are you aware of any trusts that have already vested, and have continued to operate as if 
the vesting date had not passed? 

 What are the main impacts or practical issues trustees and/or beneficiaries of vested trusts 
are likely to face (eg capital gains consequences, unwinding ineffective distributions, the 
status of unpaid present entitlements)? 

 What advice, support or assistance do you need from the ATO to resolve those issues or 
impacts? 

 Would you approach the ATO for advice on this issue, and if not, what are your main 
concerns?  


