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Submission 

 

2018 Local Government Act Exposure Draft 
14/3/18 

 
1. Overview 
 

There are some improvements in transparency and accountability in this Exposure Draft, but in the main 

these relate to lifting the bar for councillors, while concurrently lowering the bar for CEO’s and council staff.  

In short, half of the problems with local government identified by the community are addressed while the 

other half are made worse – less transparent and less accountable.  

 

The Draft also eliminates much of the existing Act’s stated standards and requirements for what local 

government is to stand for and objectives for a council’s performance.    

 

Deletion of Assemblies of Councillors and Advisory Committees, and empowerment of those not elected to or 

employed by council to decision-making positions is comprehensively rejected.  

 

Elevation of special interests to non-rateable status raises questions of whose interests are being served, 

while inequitably increasing the rate burden on ‘the rest’.    

 

The shift from prescriptive to ‘performance-based’ (i.e. no or not many “rules”) is not supported.  Having 

experienced the disastrous results of Victoria’s ‘performance-based’ planning schemes, with their endless 

interpretation and uncertainty, this attempt to turn local government into a ‘performance-based’ system is 

already doomed.  Corruption and poor behaviour has regularly been exposed even under a prescriptive 

system; non-prescriptive requirements just make it easier for these behaviours to flourish.  

 

Overall, the Exposure Draft takes away more than it gives, and appears to have been written for the benefit 

of a council executive and organisation rather than for residents and ratepayers, and for the purposes of 

improved transparency and accountability across a council organisation.  It is a very disappointing outcome 

from what had appeared to be a solid and extensive consultation process.  From this it can be assumed that 

some interests were heard, and are served, far more than the broader public interest. 

 

Specific matters of interest or objection are raised below.  

 

 

2. Less Information And Clarity In The New Act Setting Out Requirements For 
Councils  

 

The draft Act deletes most of the sections in the current Act which define and provide guidance on 

interpretation and implementation of a council’s role and function, including:  

 

2 Preamble,  

3 Interpretation of the Act,  

3A Purpose of local government,  

3D Objectives of Councils and  

3E Functions of councils.  
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Not Supported.   This has the effect of removing obligations and responsibilities for councils.  

 

 

3. Draft Act’s Reliance On Regulations  
 

A previous proposal to remove regulatory provisions in the current Act and transfer them to the Local 

Government Act Regulations appears to have been acted upon because the new Act relies heavily on 

referrals and references to the Regulations.  However, the Regulations themselves have not been updated to 

accommodate this change, leaving a substantial gap in the information required to make an informed 

comment on the new Act.   

 

 

4. Section 3 - Definitions 
 

Subsection (1) – “Confidential”   

More clearly defined (expanded) but also leaves little out (i.e. there is little that isn’t ‘confidential’).    

 

Subsection (1) – “Municipal Community” 

Same as current Act but includes “people and bodies who conduct activities in the municipal district” on an 

equal footing with ratepayers and residents.   

 

Not Supported.  “Activities” is not defined.  Does this include those who don’t pay rates?  If they do pay rates, 

aren’t they covered by “ratepayers”?  If they don’t, why are they given equal status as those who do? 

 

Subsections (8) and (9) – “Resolution of Council”  

Subsection (8) requires that a decision to do any act, matter or thing a council is empowered to do must be 

made by a resolution of council.    

 

Subsection 9 states that a resolution of council means:  

• A resolution made at a council meeting 

• A resolution made at a meeting of a delegated committee 

• The exercise of a power or performance of a duty or function of the council by a member of council staff 

or Community Asset Committee under delegation.  

 

The draft Act provides for both a delegated committee, and a community asset committee, to contain 

members who are not elected councillors or members of council staff.  

 

Not Supported.  Empowering those not elected to or employed by council with the powers of those who are 

elected is not transparent or accountable and not acceptable as democratic representation, or governance.   

 

See also concerns at Points 7,12, 14, 16 and 25 regarding objection to empowerment of and compensation for 

unelected persons.  

 

 

5. Less Definition Of Councils 
 

Not Supported.  Deletion of existing sections identifying the types of Councils – Metropolitan, regional cities 

and Shires.  
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6. Section 9 - General Power: “Convenient” 
 

Subsection 1 gives a council the power to do all things necessary or “convenient” to be done in the 

performance of its role.   This is the same as the current Act but “convenient” doesn’t suggest ‘appropriate’, 

‘proper’ or ‘accountable’.  In comparison, Section 13, subsection 1 (e) says councils may take actions “which 

are necessary or expedient” for performing its functions and exercising its powers.   

 

Change Requested:   The objective must be to confine actions to those which are consistent with a 

council’s role and function.  Replace “convenient” and “expedient” with “consistent”.  

 

 

7. Section 18 - Specific Powers of the Mayor 
 

Subsection 1 (a) gives the Mayor power to appoint a councillor to be the chair of a delegated committee.  

Subsection 2 states the Mayor’s decision prevails over any appointment of a chair of a delegated committee 

appointed by the council.    

 

Not Supported:  This is not democratic governance. 

See also concerns at Points 4, 12, 14, 16 and 25 regarding objection to empowerment of and compensation for 

unelected persons.  

 

 

8. Section 26 - Term of Mayor 
 

Subsection 3 provides for a council to determine by resolution whether a Mayor is to be elected for a 1 year 

or 2 year term.  

  

Response:  This ‘optional’ approach is reluctantly supported but preference is for 1 year terms only.  A 2 year 

term has the potential to lock in a dud Mayor.  A good one will be re-elected.  

 

 

9. Section 27 - Deputy Mayor 
 

Requires that a Deputy Mayor must be elected following election of a Mayor.   

Section 37  Minister may set allowances for Mayors, Deputy Mayors and Councillors 

This section appears to be introducing a separate allowance to be paid to a Deputy Mayor, additional to the 

allowance already paid to a Mayor and to Councillors.  

 Section 38  General provisions relating to allowances 

 Subsection 1 states a Mayor or a Deputy Mayor is entitled to receive from the Council an allowance as a 

Mayor or a Deputy Mayor. 

 

Not Supported:  This appears to be imposing an additional cost upon ratepayers.  While a Mayor warrants 

separate reimbursement, a Deputy Mayor’s role and workload would be significantly less and not warranting 

reimbursement above that of other councillors.  

 

 

10. Section 32 - Qualification to be a Councillor  
 

The qualifications have been expanded.  

 

Supported. 
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11. Section 33 - Councillor ceasing to hold office  
 

Subsection 4 introduces a new section that a councillor is not to be taken to be absent from council meetings  

during the period of 6 months immediately after the councillor –  

• Becomes a natural parent of a child, or 

• Becomes the spouse or de facto partner of a person who is a natural parent of a child, or 

• Has adopted a child under the age of 16 years,  

 

and has responsibility for the care of the child.    

 

Not Supported:  This lacks accountability and goes too far.  The Act already provides for leave of absence 

from council meetings to be granted, with consent.   

 

 

12. Section 39 and 40 - Expenses   

 

Section 39 provides for re-imbursement of expenses to members of delegated committees, as well as 

councillors. 

 

Section 40 (c) includes reimbursement of child care costs for a councillor, or a member of a delegated 

committee.  

 

Not Supported:  These are all extra costs to ratepayers for the expenses of persons ratepayers did not elect 

to represent them.  

 

See also concerns at Points 4, 7, 14, 16 and 25 regarding objection to empowerment of and compensation for 

unelected persons.  

 

 

13. Division 7 - CEO and Council Staff 
 

There is a significant reduction in provisions addressing issues, roles, behaviour and requirements relating to 

a CEO and Council staff, as evident from current and proposed headings in Table 1.   

 

Not Supported.  This seriously reduces transparency and accountability. 
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Table 1  Comparison of current and proposed provision headings - CEO and Council Staff 

 

CURRENT ACT – Section headings DRAFT ACT – Section headings 

Division 3 – Council Staff Division 7 – Chief Executive Officer and members 

of Council staff 

94 

94A 

94AB 

 

94B 

 

94C 

94D 

95AA 

95A 

 

95B 

 

95C 

96 

97A 

 

97B 

 

98 

101  

102 

The Chief Executive Officer 

Functions of the Chief Executive Officer 

Transitional provision relating to senior 

officers 

Restrictions concerning the appointment of 

senior officers 

Employment principles 

Duty of Chief executive Officer 

Code of conduct for council staff 

Employment of senior officers to be 

regulated by contract 

Powers of the Minister concerning the 

employment of senior officers 

Validity of decisions 

Equal Employment Opportunity 

Performance of senior officers to be 

assessed annually 

Definition of senior officer remuneration 

threshold 

Delegations 

Long Service Leave 

Restriction concerning the employment of 

ex-councillors 

43  

44 

 

45 

46 

47 

48  

 

49 

50  

51 

The Chief Executive Officer 

Chief Executive Officer Employment and 

Remuneration Policy 

Functions of the Chief Executive Officer 

Delegations by Chief Executive Officer 

Members of Council Staff 

Code of conduct for members of Council 

staff 

Long service leave 

Validity of decisions 

Indemnity provision for Chief Executive 

Officer and members of Council staff 

 

 

Section 43 Chief Executive Officer   

This section retains an ability to appoint a CEO for a period of up to 5 years (which maintains the potential 

for an elected council to not be able to appoint a new CEO during its 4 year term of office).   

 

Not supported.   

 

 

Section 46  Delegations by the CEO 

At subsection 6, a CEO is required to keep a register of delegations made by the CEO under Section 46, 

but it is not required to be made public or accessible by the public, or to be published on-line. 

 

Change Requested: Require a register to be made publicly accessible. 

 

 

Section 47 Members of Council Staff 

Subsection 2 defines a senior member of staff (for the purposes of the Evidence (Miscellaneous Provisions) 

Act 1958 ) as one who is authorised in writing by the CEO to witness statutory declarations.  This is the 

only definition of senior member of council staff – the current definition is deleted.    

 

Change Requested:  Reinstate original definition of senior member of staff. 
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14. Section 61 - Council Committees  
 

Section 61  Delegated Committees 

Subsection 1 (c) provides that this type of committee may include ANY OTHER PERSONS appointed to the 

delegated committee by the Council, who are entitled to vote. 

 

The draft Act deletes the current ability of councils to hold Assemblies of Councillors and to appoint Advisory 

Committees.   

 

Council briefing meetings are examples of Assemblies of Councillors, where voting is not allowed and 

conflicts of interests must be declared.   

 

Advisory Committees are informal committees occasionally appointed to consider and report (advise) on 

certain issues (e.g. an environment or a tourism advisory committee), where voting is also not allowed.   

 

In both circumstances, a resolution of the council is needed for any arising actions to be taken.  

 

The draft Act instead provides only for appointment of delegated committees (similar to existing special 

committees of council under existing Section 86) where council delegates authority to the delegated 

committee to act in council’s stead on certain matters.  A vote of a delegated committee is a resolution of 

council.  However, a delegated committee may include persons who are not elected councillors.   Deletion of 

assemblies of councillors and advisory committees:  

 

• Significantly narrows a council’s options to only full council, or a delegated committee (a vote from 

either is a resolution of council).  

 

• Removes all aspects of transparency and accountability from councillor briefings by removing existing 

restrictions upon voting, and requirements for conflicts of interest to be declared by councillors and staff, 

and for minutes of assemblies to be kept and presented to open council meetings for endorsement.  The 

draft Act leaves briefings to run by Rafferty’s Rules, behind closed doors, with no accountability 

mechanisms at all.  

 

• Removes the ability for councils to engage community in matters through an Advisory Committee.  

 

Not Supported.    

 

Deletion of existing Assemblies of Councillors and Advisory Committees, leaving only the options of full council 

or formal delegated committees, is a major reduction of transparency and accountability, and the potential for 

community engagement.  This is comprehensively not acceptable and not supported.  Reinstate both. 

 

It also results in a reduction in democratic governance, and is considered to conflict with the draft Act’s 

Objectives:  

 

Section 4 Objectives of Act 

 

(a) local government continues to be constituted as a democratically elected tier of Government in 

Victoria.  

 

(b) Councils are constituted as representative bodies that are accountable, transparent, collaborative, 

efficient and engaged with their communities.  

 

See also concerns at Points 4, 7, 12, 16 and 25 regarding objection to empowerment of and 

compensation for unelected persons.  
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15. Section 63 - Meetings to be open to the public unless specified circumstances 
apply 
 

This sets out the only circumstances under which a council meeting or delegated committee meeting may be 

closed to the public.  If a meeting is closed, the council or delegated committee must have made 

arrangements for the proceedings of the meeting to be viewed by the public including by internet or closed 

circuit TV.   

 

Comment. This only says “viewed”, not “heard”.  Doesn’t address briefings of council.  

 

 

16. Section 64 - Council decision-making where quorum cannot be maintained  
 

If a council cannot make a decision because a quorum cannot be maintained – because of councillors’ 

conflicts of interest – council is required to appoint a delegated committee (that includes councillors without 

a conflict and any other person the council considers suitable) to make the decision.  

 

Not Supported.  Elevation of persons who have not been elected nor are employed by the council to 

positions of equivalent power without any form of accountability or transparency.  

 

See also concerns at Points 4, 7, 12, 14 and 25 regarding objection to empowerment of and compensation for 

unelected persons.  

 

 

17. Section 65 - Validity of proceedings 
 

Proceedings of a council or delegated committee meeting are not invalidated because of (d) any failure to 

keep a council meeting open to the public.  

 

Not Supported.  Lacks transparency and accountability.  

 

 

18. Section 66 - Governance Rules to include election period policy 
 

Not Supported.  This still does not require a council to desist from making a decision about policy and 

strategy, particularly one which binds the community or council to future actions, during the caretaker 

period.  

 

 

19. Division 3 - Local Laws 
 

Not Supported.  Overall, the provisions for local laws are diminished.  In particular, current Schedule 8 is 

deleted, and only part of its requirements (a local law must, and must notC) are retained in the draft Act.  

 

A new Section 72 addresses permits, licences, fees and charges that can be made under a local law.   How 

does this relate to not using local laws to impose fees, taxes? 

 

Supported.  The requirement for a local law to be signed off by a suitably qualified person certifying that the 

local law is consistent with requirements for local laws is an improvement.  
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20. Section 85 - Council plan 
 

Change Requested:  Subsection 2:  Council Plan must include:  

 

(e)  a description of council’s initiatives and priorities for services, infrastructure, and amenity – ADD social and 

environmental initiatives and priorities.  

 

 

21. Section 89 (1) proposes to require a 4 year budget   

There are other financial planning mechanisms required to be prepared that flag directions and actions that 

would feed into a budget.  Preparation of a 4 year budget would simply create potential for significant 

changes over a term, rendering a ‘long-term’ budget unreliable and creating uncertainty and confusion.   

 

Not Supported.  

 

 

22. Sections 98 - Investments, 99 Borrowings  
 

The draft Act says sets out what a council can invest in, but has no requirements for transparency, 

accountability or public reporting/disclosure of proposed and undertaken investments.  

 

Section 99 does not: 

• Say any proposed borrowings cannot be used for another purpose. 

• Require full disclosure of total debt and accountability for borrowings. 

• Require disclosure or accountability for interest payments or repayments.  

• Require that a council must publish an accurate and full disclosure of the purpose of the borrowings. 

 

Not Supported.  Both lack sufficient transparency and accountability.   

 

 

23. Section 101 -  Rateable Land 
 

All land is rateable EXCEPT land used for  

• A charitable purpose 

• A memorial or ex-servicemen purpose 

• A public purpose  

• A religious purpose 

 

Ex-servicemen purpose - would include premises used for poker machines? 

Which public purposes?  If it is an airfield on council-owned land with privately-owned hangars does this 

mean the owners of the private hangars no longer have to pay rates?   

What if these premises have a commercial component, is that business to operate scot free of rates? 

 

Not Supported.  Comprehensive objection to this change.  This is just increasing costs to other 

ratepayers to subsidize these purposes and bear a greater proportion of the rates burden.  The Act 

already provides an ability for a council to waive or reduce rates, and set differential rates.  Declaring the 

above property non-rateable is not necessary, equitable or transparent.  
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24. Section 106 Municipal charge – fixed component to not exceed 10% 

An improvement over 20% but 10% is still too high, and is still not based upon ability to pay.   

 

Change Requested:  Reduce 10% to 5% of total rates revenue for this fixed component.  This would be 

more equitable and place less burden on those with less ability to pay a higher amounts.  

 

 

25. Section 124 - Incentives 
 

Provides for a council to declare that it will give incentives for the payment of rates, services charges or 

special purpose charges before the due date.   

 

Not Supported.  This imposes a cost on ratepayers for something which should happen regardless of 

incentives.  There is also no definition of what an incentive might be or who it might be offered to – all, or 

just some? 

 

 

26. Section 134 - Environmental Upgrade 
 

This provides for councils to bankroll environmental upgrades on rateable land. 

 

Not Supported.  There is insufficient accountability.   

 

Change Requested:   

Decisions must be restricted to being made by full council only (i.e. no delegations or delegated committees).   

 

Add to the draft Act a requirement for a register of environmental upgrades to be maintained with details of 

benefiting rateable  properties and amount ‘invested’ by a council, and full public access to the register.  

 

Also add requirements that these investments/upgrades be included in budgets and reported to council 

annually, and for a policy with criteria for selection of rateable properties.  

 

 

27. Section 149 - Beneficial purposes 
 

Provides for:  

 

• A  council to participate in beneficial enterprises, including becoming a member of a corporation, etc, 

acquire shares in a corporation, trust etc, and enter into a partnership or joint venture… 

 

• Council to appoint a councillor, member of council staff or other person, to hold the shareholding or unit 

holding on behalf of council and the shareholder is to be treated as the shareholder of unit holder of the 

shares or units.  

 

Not Supported.  Playing with ratepayers’ money.  The draft Act only requires reporting in the annual 

report.  Grossly deficient accountability and transparency, gives authority to “any other person” without 

qualification or restriction.    

 

See also concerns at Points 4, 7,12, 14, 16 regarding objection to empowerment of and compensation for 

unelected persons.  
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28. Current Section 223 

The existing right of ratepayers to make submissions and be heard on a range of matters seems to have 

been deleted.  This reduces residents’ rights, transparency and democratic process. 

. 

Not Supported:  Reinstate Section 223 in full.  

 

 

29. Section 299 – Process for Counting of Votes At a Countback 
 

Subsection (2) says “All votes counted in the original election are to be counted in accordance with the 

process in Division 7.”  The word ‘original’ is confusing.  Which ‘original’ election – are all votes from an 

original election (i.e. all wards) to be counted?  Section 290 (Division 8) includes a definition of “relevant 

election” which is the election at which the vacating Councillor was elected but is not used at Section 299.   

 

Change Requested.  Review the definition of “relevant election” to clarify only votes in the relevant ward 

election are to be counted, and change Section 299 to likewise more accurately describe which votes are 

to be counted.  

 

 

30. Section 320 - Candidate Must Lodge election campaign donation return  

This is proposed to be 21 days after receipt of the donation, with another 2 days to publish.  By then, the 

election is well over, and any knowledge gained is ‘after the fact’.   

 
Change Requested:  Require candidates to file a return of donations received within 24 hours of receipt.   

 

 

 

 

 

MRRA Contacts: 

 

B. Whitefield (President), 5428 3197, pumps11@bigond.com      

C. Pruneau (Secretary), 5427 1481, mrra.sec999@gmail.com  

 

 

 

 

 


