
 

Submission  

Local Government Bill – Exposure Draft 

  

Name:   Maria Stogiannis    

 

If you work in an organisation or council, please provide the following information: 

  

Organisation or council name Not Applicable    

Position    

Are you providing this submission on behalf of the organisation or council? Not Applicable   

 

 

 

 

 

 

 

Part 1 Exposure Draft Submission review. 

How does amending an Local Government Act 1989 in 2018 and previous amendments 

including the creation councils as a third tier of government in 1979 without holding a 

referendum actually constitute any representation to the people of Victoria as all politicians must 

serve their electorates?  The people have been lied to as we are forced to elect councillors not 

councils which is inconsistent with the original meaning as per Section 74A and 74B 

Constitution Act 1975.  

 

Horne v Barber [1920] HCA 33; (1920) 27 CLR 494 (17 May 1920)  

Isaacs. J: Quote. “When a man becomes a member of Parliament, he undertakes high public 

duties. Those duties are inseparable from the position: he cannot retain the honour and divest 

himself of the duties. One of the duties is that of watching on behalf of the general community 

the conduct of the Executive, of criticizing it, and, if necessary, of calling it to account in the 

constitutional way by censure from his place in Parliament—censure which, if sufficiently 

supported, means removal from office. That is the whole essence of responsible government, 

which is the keystone of our political system, and is the main constitutional safeguard the 

community possesses. The effective discharge of that duty is necessarily left to the member's 

conscience and the judgment of his electors, but the law will not sanction or support the creation 

of any position of a member of Parliament where his own personal interest may lead him to act 

prejudicially to the public interest by weakening (to say the least of it) his sense of obligation of 

due watchfulness, criticism, and censure of the Administration.” End Quote 

Re Day [No 2] [2017] HCA 14 (5 April 2017)  

Kiefel CJ, Bell and Edelman JJ bottom of paragraph 49. Quote. “In R v Boston[49], Isaacs and 

Rich JJ spoke of a parliamentarian having a "single-mindedness for the welfare of the 

community".  

50.  More recently, it has been said[50] that Parliament has important functions to question and 

criticise government on behalf of the people and to secure accountability of government activity. 

This is not a new idea[51].” End Quote  



[49] [1923] HCA 59; (1923) 33 CLR 386 at 400; [1923] HCA 59. [50] Egan v Willis [1998] 

HCA 71; (1998) 195 CLR 424 at 451 [42], 453 [45]-[46]; [1998] HCA 71. [51] Horne v Barber 

[1920] HCA 33; (1920) 27 CLR 494 at 500; [1920] HCA 33. 

 

Local Government Exposure Draft Bill 2018 

Quote“1 Purpose 

The purpose of this Act is to give effect to section 74A(1) of the Constitution Act 1975 which 

provides that local government is a distinct and essential tier of government consisting of 

democratically elected Councils having the functions and powers that the Parliament considers 

are necessary to ensure the peace, order and good government of each municipal district.” End 

Quote 

 

Quote“3 Definitions 

In this Act— 

 Council means a municipal Council (including the Melbourne City Council and the Greater 

Geelong City Council) whether constituted before or after the commencement of this section; 

 

Councillor means a person who holds the office of member of a Council; 

 

Chief Executive Officer means the person appointed by a Council under section 43 to be its 

Chief Executive Officer or any person acting in that position.” End Quote 

 

The change in 2003 again all without a Referendum is not subject to the Commonwealth 

Constitution namely Section 106 State Constitution Power and Section 128 Referendum process 

applicable to the States, but was totally ignored to be consistent with S74A Constitution Act 

1975. Constitution (Local Government) Act 1979 of 1979    

2. The Principal Act is hereby amended as follows :— (a) In section 1 (3) before the expression " 

Part III.—The Supreme Court ss. 75-87. " there shall be inserted the expression " Part IIA.—

Local Government ss. 74A-74D." ; (a) In section 18 (2) (b) after the expression " Part L," there 

shall be inserted the expression " Part IIA.," ; (c) After (c) After section 74 there shall be inserted 

the following s. 74.  

Part :— ' PART IIA.—LOCAL GOVERNMENT.  74A. 

(1) There shall be a system of local government for the mainland of Victoria and Phillip Island 

which shall provide for the constitution of an elected body (in this Part called a " municipal 

council ") with such powers as the Parliament deems necessary for the peace, order and good 

government of the district in respect of which the body has been constituted. 

(2) Sub-section (1) does not operate to require an elected body to be constituted in respect of any 

area in Victoria— (a) which is not significantly and permanently populated ; or (6) in which the 

functions of local government are carried out by or under arrangements made by a public 

statutory body which is carrying on large-scale operations in the area.  

74B. (1) A person shall be entitled to be enrolled on the voters' roll of a municipality if he has 

attained the age of eighteen years and— 

(a) he is the owner or occupier of property whether solely or jointly in the municipal district in 

respect of which rates (or sums in lieu thereof) are paid to the council ; or 

  (b) he is liable to be rated in respect of property within the municipal district.   

Section 74c.  



(1) A person shall be qualified to hold the office of member of a municipal council (in this Part 

called " councillor ") if pursuant to section 74B 

and any other law relating to voting at elections for municipal councils he is entitled to be 

enrolled on the voters' roll of the municipality concerned in respect of property in the municipal 

district— 

(a) in the case of an annual election—on or before the 20th day of May preceding the election ; 

and 

(b) in the case of an extraordinary election— on or before a day being three months prior to the 

day on which the poll is to be taken— and continues to be so entitled.   

 

CONSTITUTION ACT 1975 - AustLII 

www.austlii.edu.au/au/legis/vic/consol_act/ca1975188/  

   PART IIA--LOCAL GOVERNMENT 

74A.    Local government   

  74B.    Local government laws   

  

 

 

 

 

CONSTITUTION ACT 1975 - SECT 74A 

   Local government 

   S. 74A(1) substituted by No. 2/2003 s. 18. 

(1) Local government is a distinct and essential tier of government consisting of democratically 

elected Councils having the functions and powers that the Parliament considers are necessary to 

ensure the peace, order and good government of each municipal district. 

  

  S. 74A(1A) inserted by No. 2/2003 s. 18. 

  (1A) Subject to 74B, each Council— 

(a) is responsible for the governance of the area designated by its municipal boundaries; and 

(b) is constituted by democratically elected Councillors as the governing body which is— 

(i) accountable for its decisions and actions; and 

(ii) responsible for ensuring good governance; and 

(c) includes an administration which— 

(i) implements the decisions of the Council; and 

(ii) facilitates the performance of the duties and functions of the Council. 

(2) An elected Council does not have to be constituted in respect of any area in Victoria— 

(a) which is not significantly and permanently populated; or 

(b) in which the functions of local government are carried out by or under arrangements made by 

a public statutory body which is carrying on large-scale operations in the area. 

S. 74B substituted by No. 55/1988 s. 3. 

  

 

CONSTITUTION ACT 1975 - SECT 74B 

Local government laws 

(1)     Parliament may make any laws it considers necessary for or with respect to— 

https://urldefense.proofpoint.com/v2/url?u=http-3A__www.austlii.edu.au_au_legis_vic_consol-5Fact_ca1975188_&d=DwMFaQ&c=JnBkUqWXzx2bz-3a05d47Q&r=DC1FAHev68785_gVkzTkjuSTgIJw9zwemrrTaJLRW68zmU58l7JPVSRYvIeoBcug&m=I34sy-Mm4PutX8oNJW5Y7xk5v9Z5689WX3iIpL6wMfs&s=VZSslT7Nu3fTBfqmLmpjxc3i8uTqrMXAbXi0BNGokoc&e=


(a)     the constitution of Councils; and 

 (b)     the objectives, functions, powers, duties and responsibilities of Councils; and 

 (c)     entitlement to vote and enrolment for elections of Councils; and 

 (d)     the conduct of and voting at elections of Councils; and 

 (e)     the counting of votes at elections of Councils; and 

 (f)     the qualifications to be a Councillor; and 

 (g)     the disqualification of a person from being or continuing to be a Councillor; and 

 (h)     the powers, duties and responsibilities of Councillors and Council staff; and 

 (i)     any other act, matter or thing relating to local government administration. 

 (2)     A Council cannot be dismissed except by an Act of Parliament relating to the Council. 

 (3)     Parliament may make laws for or with respect to— 

 (a)     the suspension of a Council; and (b) the administration of a Council during a period in 

which  the Council is suspended or dismissed; and (c) the re-instatement of a Council which has 

been suspended; and (d) the election of a Council if a suspended Council is not re-instated; and 

 (e)  the election of a Council where a Council has been dismissed.  

  

 

 

 

 

 

 

 

 

 

  

Constitution (Parliamentary Reform) Act 2003  

1. Purpose 

The purpose of this Act is to reform the Parliament of Victoria based on recommendations made 

by the Constitution Commission Victoria by— Division 4—Strengthening the Constitution 

Section 17. Amendment of section 18—Power for Parliament to alter the Constitution Act 1975 

(1) In section 18(1) of the Constitution Act 1975, for "sub-section (2)" substitute "this section,". 

(2) For section 18(2) of the Constitution Act 1975 substitute— '(1A) In this section— 

"referendum" means a referendum conducted in accordance with Part 9A of the Electoral Act 

2002; "special majority" means 3/5ths of the whole number of the members of the Assembly and 

of the Council respectively. (1B) It shall not be lawful to present to the Governor for Her 

Majesty's assent any Bill by which— (a) this sub-section or sub-section (1A), (1BA), (1C) or (3); 

or (b) Subdivision 1 

of Division 5 of Part II; or (c) Subdivision 2 of Division 5 of Part II; or (d) Subdivision 1 of 

Division 6 of Part II; or (e) Subdivision 2 of Division 6 of Part II; or (f) Subdivision 3 of 

Division 6 of Part II; or (g) section 41; or (h) Division 9 of Part II; or (i) Division 9A of Part II; 

or (j) Part IIA; or (k) section 75(1); or (l) Part IIIA; or (m) Part IV; or (n) Division 3 of Part V; or 

(o) Part VA; or (p) any provision substituted for any provision specified in paragraphs (a) to 

(o)— may be repealed, altered or varied unless the Bill has been passed by the Assembly and the 

Council and approved by the majority of the electors voting at a referendum. 

  



Section 18. Amendment of Constitution Act 1975—Local Government For section 74A(1) of the 

Constitution Act 1975 substitute— "(1) Local government is a distinct and essential tier of 

government consisting of democratically elected Councils having the functions and powers that 

the Parliament considers are necessary to ensure the peace, order and good government of each 

municipal district. (1A) Subject to section 74B, each Council— (a) is responsible for the 

governance of the area designated by its municipal boundaries; and (b) is constituted by 

democratically elected Councillors as the governing body which is— (i) accountable for its 

decisions and actions; and (ii) responsible for ensuring good governance.  (Relevant part) 

   

  Statute Law Repeals Act 2007 Act No. 21 (13-06-2007)   

1. The purpose of this Act is to revise the statute law of Victoria by repealing spent Acts. 

Constitution (Parliamentary Reform) Act 2003 (Repealed) 

SCHEDULE Section 3 Repealed Acts.   

2003.  Constitution (Parliamentary Reform) Act 2003 whole act. 

  

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Local Government (Consequential Provisions) Act 1989 of 1989 Assented 9th May 1989 

s. 6 

(2) As from the commencement of this section every corporation (including that of the city of 

Melbourne and the city of Geelong) is deemed to have been constituted under the Local 

Government Act 1989. 

(3) As from the commencement of this section the body corporate of each municipality is 

deemed to be the Council of the municipality and any references to a municipality in any 

document whatsoever is deemed to be a reference to the Council of the municipality. 

(4) The name of a shire, borough, town or city in existence immediately before the 

commencement of this section remains the same until the name is changed in accordance with 

the Local Government Act 1989. 

(5) Any committee of a regional refuse disposal group under section 812F of the Local 

Government Act 1958 or a joint library services committee under section 799D of the Local 

Government Act1958 which is in existence immediately before the commencement of this 

section is deemed to have been constituted as a regional corporation under section 196 of the 

Local Government Act 1989. 



Councillors 

6. (1) All Councillors in office immediately before the commencement of this section continue in 

office subject to the Local Government Act 1989 for the remainder of their terms of office.   

 

Local Government Act 1989   of 1989. Assented 9th May 1989   (Please see the minor 

differences in meanings from 1989 Local Government Act especially after 2003.)  

Definitions 

3. (1) In this Act— "Corporation" 

includes—(a) any body corporate, whether formed or incorporated within or outside the State of 

Victoria; and 

(b) any public statutory corporation constituted by or under any law of the State of Victoria, any 

other State or Territory of the Commonwealth or the Commonwealth; and 

(c) any incorporated association within the meaning of the Associations Incorporation Act 

1981— 

but does not include a Council or any other body incorporated or constituted by or under this 

Act."Council"means a municipal council (including the Council of the City of Melbourne and 

the Council of the City of Geelong) whether constituted before or after the commencement of 

this section. 

"Councillor" means a person who holds the office of member of a Council.  

 Municipal district"means the district under the local government of a Council.  

"Public body" (A public body does not mean a councillor, it refers to a municipal council) means 

any government department or municipal council or body established for a public purpose by an 

Act of the Parliament of Victoria, any other State or Territory of the Commonwealth, or the 

Commonwealth.   

  

 

 

Types of Councils 

4.(1) A Council may be constituted as a— (a) .City Council; or (b) Rural City Council; or (c) 

Shire Council. 

(2) The municipal district of a City Council must be predominantly urban in character. 

(3) The municipal district of a Rural City Council must be partly urban and partly rural in 

character. 

(4) The municipal district of a Shire Council must be predominantly rural in character. 

The Council 

5. (1) A Council consists of its Councillors, who are the representatives, elected in accordance 

with this Act, of persons who are residents in the Council's municipal district or ratepayers of the 

Council. 

(2) A Council—(a) is a body corporate with perpetual succession; and 

(6) must have a common seal; and 

(c) may sue or be sued in its corporate name; and 

(d) is capable of acquiring, holding, dealing with or disposing of property for the purpose of 

performing its functions and exercising its powers; and 

(e) is capable of doing and suffering all acts and things which bodies corporate may by law do 

and suffer and which are necessary or expedient for performing its functions and exercising its 

powers. 



(3) The common seal of a Council must— (a) bear the title of the Council (which title may refer 

to the inhabitants of the municipal district) and any other word, letter, sign or device the Council 

determines should be included; and (b) be kept at the Council office; and (c) be used in 

accordance with the local laws of the Council. (4) All courts, judges and persons acting judicially 

must take judicial notice of the imprint of the seal of a Council on any document and must 

presume that the document was properly sealed until the contrary is proved.   

 

LOCAL GOVERNMENT ACT 1989 - AustLII current version 2017 

www.austlii.edu.au/au/legis/vic/consol_act/lga1989182/  

LOCAL GOVERNMENT ACT 1989 - SECT 3A 

What is the purpose of local government? 

The purpose of local government is to provide a system under which Councils perform the 

functions and exercise the powers conferred by or under this Act and any other Act for the peace, 

order and good government of their municipal districts. 

S. 3B inserted by No. 109/2003 s. 5. 

  

LOCAL GOVERNMENT ACT 1989 - SECT 4 

Types of Councils 

(1)     A Council may be constituted as a—(a) City Council; or (b) Rural City Council; 

or             (c)     Shire Council. 

(2)     The municipal district of a City Council must be predominantly urban in character. 

(3)     The municipal district of a Rural City Council must be partly urban and partly rural in 

character. 

    (4)     The municipal district of a Shire Council must be predominantly rural in character. 

  

 

LOCAL GOVERNMENT ACT 1989 - SECT 5A 

Council may be referred to by standardised name 

Despite anything to the contrary in this or any other Act, in all proceedings and in all Acts, 

regulations and documents it is sufficient for all purposes to refer to— 

(a) a City as—"[name of municipal district] City Council"; 

(b) a Rural City as—"[name of municipal district] Rural City Council"; 

(c) a Shire as—"[name of municipal district] Shire Council"; 

(d) a Council that has "Borough" as part of its name as—"[name of municipal district] Borough 

Council"; S. 5A(e) repealed by No. 109/2003 s. 47. 

* * * * * 

S. 5B inserted by No. 109/2003 s. 6. 

  

LOCAL GOVERNMENT ACT 1989 - SECT 5B.  (AMENDED 2003.)  

Constitution of Council 

    (1)  A Council must consist of not fewer than 5 Councillors and not more than 12 Councillors. 

    (2)  A Council may be constituted so that it consists of— (a) only Councillors elected to 

represent the municipal district as a whole; or (b) only Councillors elected to represent individual 

wards into which the municipal district is divided. 

S. 6 repealed by No. 109/2003 s. 7(2). 

S. 7 amended by No. 59/1999 s. 3, repealed by No. 109/2003 s. 7(2). 

https://urldefense.proofpoint.com/v2/url?u=http-3A__www.austlii.edu.au_au_legis_vic_consol-5Fact_lga1989182_&d=DwMFaQ&c=JnBkUqWXzx2bz-3a05d47Q&r=DC1FAHev68785_gVkzTkjuSTgIJw9zwemrrTaJLRW68zmU58l7JPVSRYvIeoBcug&m=I34sy-Mm4PutX8oNJW5Y7xk5v9Z5689WX3iIpL6wMfs&s=J_b46-fWUQsssDfcM-G1HQ4aXWYQNyWe_ahms8ddVdc&e=


S. 8 repealed by No. 109/2003 s. 7(2). 

  

LOCAL GOVERNMENT ACT 1989 - SECT 3C 

Objectives of a Council 

(1) The primary objective of a Council is to endeavour to achieve the best outcomes for the local 

community having regard to the long term and cumulative effects of decisions. 

(2) In seeking to achieve its primary objective, a Council must have regard to the following 

facilitating objectives— (a) to promote the social, economic and environmental viability and 

sustainability of the municipal district; (b) to ensure that resources are used efficiently and 

effectively and services are provided in accordance with the Best Value Principles to best meet 

the needs of the local community; 

(c) to improve the overall quality of life of people in the local community; 

(d) to promote appropriate business and employment opportunities; 

(e) to ensure that services and facilities provided by the Council are accessible and equitable; 

 (f) to ensure the equitable imposition of rates and charges; 

(g)  to ensure transparency and accountability in Council decision making. 

  

 

 

 

 

 

LOCAL GOVERNMENT ACT 1989 - SECT 3D 

What is the role of a Council? 

(1) A Council is elected to provide leadership for the good governance of the municipal district 

and the local community. 

  (2) The role of a includes—(a) acting as a representative government by taking into account the 

diverse needs of the community in decision making; (b) providing leadership by establishing 

strategic objectives and monitoring their achievement;(c) maintaining the viability of the by 

ensuring that resources are managed in a responsible and accountable manner; 

  (d) advocating the interests of the community to other communities and governments; (e) acting 

as a responsible partner in government by taking into account the needs of other communities; 

  (f) fostering community cohesion and encouraging active participation in civic life. 

  S. 3E inserted by No. 109/2003 s. 5. 

 

LOCAL GOVERNMENT ACT 1989 - SECT 3E 

What are the functions of a Council? 

(1) The functions of a include—(a) advocating and promoting proposals which are in the best 

interests of the community; (b) planning for and providing services and facilities for the 

community; (c) providing and maintaining community infrastructure in the district; (d) 

undertaking strategic and land use planning for the district; (e) raising revenue to enable the to 

perform its functions; (f) making and enforcing local laws; (g) exercising, performing and 

discharging the duties, functions and powers of under this Act and other Acts; (h) any other 

function relating to the peace, order and good government of the district. 

(2) For the purpose of achieving its objectives, a may perform its functions inside and outside its 

municipal district. 



S. 3F inserted by No. 109/2003 s. 5. 

  

LOCAL GOVERNMENT ACT 1989 - SECT 3 

Definitions 

(1)     In this Act— S. 3(1) def. of Chief Executive Officer inserted by No. 125/1993 s. 3(a), 

amended by No. 125/1993 s. 6(1). "Chief Executive Officer" means the person appointed by a 

Council to be its Chief Executive Officer or any person acting in that position 

(c) a of Council staff who has been delegated a power, duty or function of the Council under 

section 98; 

 

 

 

 

 

 

 

 

 

 

 

 

LOCAL GOVERNMENT ACT 1989 - SECT 94 as of 2017 

The Chief Executive Officer (1) A must appoint a natural person to be its Chief Executive 

Officer . S. 94(1A) inserted by No. 67/2008 s. 43.  (1A) The must make a permanent 

appointment to the position of Chief Executive Officer  as soon as is reasonably practicable after 

a vacancy in the position occurs. 

(2) The Chief Executive Officer  is a member of Council staff. 

(3) A may only appoint a person to be its Chief Executive Officer  after it has invited 

applications for the position in a notice in a newspaper circulating generally throughout Victoria 

and has considered all applications received by it that comply with the conditions specified in the 

notice. 

S. 94(4) substituted by No. 23/2000 s. 3(1). 

 

General Comments to Part 6 — the Corporate Structure 

The basis of my concerns about the proposed legislation is that it allows councils throughout 

Victoria to have a corporate structure (in which to make profits for its shareholders) and to have 

extreme powers as an “Authority” by which to create and enforce its own laws.  Referring to 

such commercial organisations as ‘Local Government’ is inconsistent with the Australian 

Commonwealth Constitution 1900, and can best be described as an oxymoron.  

Any ‘government’ properly structured under the Westminster system requires the following 

structure to be adhered to if it is to be termed a de jure government.  In other words: 

A ‘government’ must have a regal representative.  This happens with Australia’s Governor 

General and the Governor of Victoria in our two-tier Commonwealth and State parliaments.  On 

the contrary, no such structure exists in any local council. 



A ‘government’ must have a parliament.  This happens in the Upper and Lower houses of 

parliament in our Commonwealth and State parliaments.  On the contrary, no such structure 

exists in any local council. 

A ‘government’ must adhere to its Constitution.  This happens in our Commonwealth and State 

parliaments.  On the contrary, no council has a constitution, possibly only its Memorandum and 

Articles of Association; therefore councils cannot be termed ‘Local Government’. 

In addition to this, the Australian Commonwealth Constitution 1900 only allows for TWO levels 

of government—these being the Federal (Central Government) and the various State 

Governments (local Government) throughout Australia.  There is no provision made within the 

Constitution where the Federal or State parliaments have the power to establish a “third tier of 

government” without the permission of the people of Australia allowing this to happen via a 

Federal Referendum in accordance with Section 128 Commonwealth Constitution.  (Page 369 on 

a Colony, page 826 on Section 87 Commonwealth Constitution revenue, and other pages 

including page 988 and 992 – Referendum process and other pages with the Annotated 

Constitution for the Commonwealth by Quick and Garran 1901 verified now from 3-12-2017 by 

the High Court in 170 cases and this official record of the Parliamentary debates within 1890’s is 

in accordance with Section 118 Commonwealth Constitution.)   Also Anne Twomey adviser to 

the Local Government Funding and Constitutional Recognition Constitutional Reform Unit 

Report No 3, January 2013. Top of page 6 “The Commonwealth Constitution establishes 

Australia’s federal system. It is a classic dualist federal system,3 in which powers and functions 

are allocated to two levels of government, with local governments being ‘mere creatures of 

states, existing at their will and having no independent relations with the federal government.” 

 

 

 

Section 128 of the Australian Commonwealth Constitution 1900 describes certain requirements 

that must be followed in order for changes to the Constitution to be approved.  If the people 

agree to a new level of government being established through a referendum, then changes to the 

Constitution would have to be made to accommodate this need.  None of this has happened. 

In the table below (that has been extracted from the Australian Electoral Commission’s 

website),it can be seen that there have been two attempts by the Federal Government in the past 

to “recognise Local Government” using referendums, but in both instances they have 

failed.  Therefore, these referendums make section 74A(1) of the existing Victorian Constitution 

Act 1975 unconstitutional.   

  

  

  

When the Victorian Constitution Act 1975 became law, this meant that ALL parliamentarians 

since 1988 have illegally legitimised councils against the will of the people and against the 

Australian Commonwealth Constitution 1900. 

With Local Government being considered the “third tier of government” as defined in the Draft 

legislation, this claim contradicts the Australian Commonwealth Constitution 1900, which makes 

the statement that follows false: 

  



When the referendum results (shown previously) are compared to this Draft legislation, the 

conclusion can be drawn that it should be thrown out of parliament due to its illegality—on this 

basis alone. 

With this claim firmly established, I would like to highlight some further points made in the 

Draft legislation that are also highly questionable. 

Council being established as an “Authority” 

In the image below taken from page 131 of the draft legislation, it can be seen in (1) that councils 

will be able to “acquire any land” in “the performance of its functions”.  This is quite a 

frightening statement. 

  

 

Also in this clause is the statement “the Council is the Authority”.  The legal definition of the 

word “Authority” is shown below: 

  

For a corporation to be given such immense powers as being an “Authority” — such power will 

permit any Victorian council to effectively become a law unto itself.  This power will provide 

little or no recourse for anyone impacted by a council’s adverse decisions against them or their 

property.   

 I make this claim regarding a council’s power to acquire land, as shown in the partial extract 

reproduced below: 

  

Please notice that if land is “exchanged” from the former private landowner to the council for say 

the non-payment of rates or fines, neither “the Crown” (meaning the State Government) or the 

Minister for Local Government can intervene “without consideration”.   

Therefore, I feel that given the past history of municipal councils becoming corrupt within 

themselves (as a body of people requiring sacking) or as certain individuals within it becoming 

corrupt, it is of immense concern that the Victorian government is considering bestowing these 

draconian powers on councils that have such a poor record for being transparent to the ratepayers 

and for conducting council business in a fit and proper manner.  To illustrate the level of 

corruption that extends throughout much of Australia, The NSW Independent Commission 

Against Corruption (ICAC)  supports this claim in the highlighted statement below:  

EXAMPLE: 

Misconduct and corrupt behaviours in local government can be perpetrated by the councillors, 

the leadership team of the council, the staff against the interests of the council, external parties 

outside of the council, and/or a combination of the four groups. The question of why does this 

happen and in what circumstances can it happen, can be an imponderable and potentially 

unanswerable question. There can be multiple answers, with each of them specific to the 

organisational culture of the councils in which the behaviours have occurred, rather than having 

some type of forecasting tool which can predict incidences of corruption...The Independent 

Commission Against Corruption (ICAC 1998) reviewed the literature pertaining to corruption 

and misconduct, and stated that there are inherent risk factors which can: (1) enable or optimise 

corruption and misconduct and (2) aid in the perpetration of the corruption and misconduct.  

In the same document (Footnote 4) on page 36 and 37, the following statement refers to a 

“number of reviews” that have been conducted relating to corruption occurring in Victorian 

councils: 



There have been a number of reviews into misuse of statutory powers, maladministration, 

malfeasance and dishonesty in Victoria, which directly impacts upon local government 

governance.  These were complemented by similar investigations in New South Wales and 

Queensland. 

 

Another highly questionable aspect of council’s legality as a “tier of government” relates to their 

unusual status of being termed a “State” with the inference of being a “State of Australia” for the 

purpose of appearing to be consistent with the Australian Commonwealth Constitution 1900 in a 

somewhat abstract form.   

Whether it is for the purposes of making monetary gains on the sale of land to achieve 

significantly reduced GST payments, or to be legally entitled to levy rates and fines on 

ratepayers as the Commissioner of the Australian Taxation Office states in the extract below 

from the Australian Taxation Office the question is—who really knows what goes on in these 

areas of corporatised government when things don’t appear as they should? 

But in either option, one can’t help question WHY a local council should be deemed “a State”—

if not for ulterior purposes. 

  QUOTE from the Australian Taxation Office: 

  

  

 

It must be remembered that ‘local councils’ (as they currently exist) are corporations that have 

been established to make their owners/directors/shareholders large profits.  Under the Australian 

Commonwealth Constitution 1900, operating such an entity in the form of “government” is 

illegal; but by establishing local councils as ‘States of Australia’ (which opposes the 

Constitution), it seems such entities have become legally entitled to levy rates and issue fines as 

any “State” does under the Constitution; however the Constitution still regards today’s council’s 

activities as illegal.  So the question is—under ‘what constitution’ is the Victorian public being 

governed that allows local councils to become separate States within Victoria? 

The Enforcement of new “Local Laws” 

In Division 3—Local Laws; subsection 68—Power to Make Local Laws (page 62 onwards), the 

draft legislation clearly states that the new councils will have power to make ‘Local Laws’, 

which will be different to by-laws. 

In subsection 130 Council may sell property to recover unpaid municipal rates, service charges 

or special purpose charges, it says in (1); 

QUOTE: “...the Council may sell the property, or cause the property to be transferred to itself, 

for an amount equal to or more than the estimated value of the property as set out in a written 

valuation of the property by a valuer that was made not more than 6 months before the date of 

the sale or transfer.”  

 

With the power available that enables councils to “...cause the property to be transferred to 

itself”, situations could emerge where a corrupt council imposes a significant amount of work 

upon a privately owned property that the owner cannot financially afford to have done.  As this 

inability to comply with council’s directions will breach the council’s new ‘local laws’, the 

council then arranges the work to be done through an external contractor and the council then 

bills the landowner for the work.  As the landowner still cannot pay the costs, the land is 

transferred to the council (the new owner) and the former landowner is given the “written 



valuation” amount in return with any costs, fees and interest being deducted.  In some cases, 

such action could effectively see people being evicted from their homes. 

Whether the scenario presented above might be considered extreme or not, the point here is that 

there is nothing in the legislation to protect private property owners or tenants from the actions of 

corrupt council activities.  



Comments about Draft Statement of Compatibility-Local Government Exposure Draft Bill 

Human Rights Considerations 

On page 2 of this document, the following statement is reproduced.  The points of concern are 

shown highlighted: 

“...For example, Part 3 of the Bill empowers councils to make local laws in relation to any mater 

for which the Council has a function or power and Part 5 of the Bill empowers councils to levy 

rates and charges on rateable land. While the Bill enables councils to exercise these defined 

powers, the Bill itself does not establish the local laws or levy rates. When exercising these 

powers however, Councils are required to consider the human rights set out in the charter in 

accordance with their obligations under that Act.  

The Bill clarifies this in relation to local laws by providing that a local law must not be 

inconsistent with the Charter.” 

   

On page 6 of this document, the following statement is made.   

  

The statement above means that any council can authorise a person on behalf of the council to 

enter private property and a person’s own home without infringing their human rights.   

Where the document says, “...the power can only be exercised in limited circumstances...” one 

wonders what these circumstances could be, given that any protections for Victorians against a 

corrupt council have not been provided for in the draft legislation. 

In the Victorian legislation titled, Charter of Human Rights and Responsibilities Act 2006 it says 

this regarding a person’s right to privacy in his or her home. 

  

Yet the Compatibility document makes the above statements that contradict this legal right by 

saying in relation to council entering land or a person’s home that: 

“This provision is not arbitrary or unlawful ...” 

Therefore, if the Compatibility document is so flawed in respecting the human rights of 

Victorians in regards to personal privacy, it makes one wonder whether anything else written in 

this document can be trusted. 



Review 

The forgoing notes have proven that this draft legislation is not fit to be read in the parliament, 

because: 

TWO referendums in the past have demonstrated that the Australian people rejected the concept 

of local councils being recognised as ‘government’; 

These TWO referendum votes prove that Section 74A(1) of the Victorian Constitution Act 1975 

is illegal and has been since its inception; 

The corporate structure of today’s municipal councils (termed the “third tier of government”) 

contravenes the structure of Westminster system of  government as described in the Australian 

Commonwealth Constitution 1900; 

The Australian Commonwealth Constitution 1900 allows for only TWO levels of government.  If 

THREE levels are required by the Australian people, then changes in the Constitution are 

needed.  As there have been no changes to the Constitution since the last referendum in 1998, all 

local councils have been operating illegally as ‘Local Government’ since then. 

The Draft legislation plans to bestow upon all Victorian councils the right to become an 

“Authority”.  This means possibly no person will be able to challenge any decisions made by any 

council regarding land matters given that neither “the Crown” (presumably the parliament or the 

Governor of Victoria) can intervene in matters involving the transfer, exchange or lease of land.   

The NSW Independent Commission Against Corruption (ICAC 1998) is recorded as having 

reviewed the literature pertaining to corruption and misconduct amongst councils, and stated that 

there are inherent risk factors in the existing structure of local councils which can: (1) enable or 

optimise corruption and misconduct and (2) aid in the perpetration of the corruption and 

misconduct.  If councils were to be given “Authority” status, how much more corruption could 

take place and how much damage would this do to many Victorians who either own or lease land 

throughout Victoria? 

Local Councils currently hold the legal status of being a “a State” for the purposes of avoiding 

GST payments to the ATO and to levy rates and fines, but does this mean they have used a back-

door means by which to become legally entitled to perform these roles as a “third tier of 

government”?  If so, then ‘what constitution’ allowed this to happen? 

The enforcement of new Local Laws by councils is likely to see private land ownership being 

“transferred” to local councils by their local laws not being adhered to by either the landowner or 

a tenant occupying the land.  This means the Draft legislation will affect ALL landowners and 

tenants alike.  

The Draft legislation plainly contravenes the Victorian Charter of Human Rights and 

Responsibilities Act 2006 by denying that homeowners have any rights to privacy where it states 

“...the power [to enter and possibly evict] can only be exercised in limited circumstances...” 

without the “limited circumstances” being explained.  

With the above list of illegal actions by councils being exposed and the fact that this draft Bill is 

so flawed because it:  

Contravenes the Australian Commonwealth Constitution 1900 in several areas; 

Contravenes the Victorian Charter of Human Rights and Responsibilities Act 2006;  

therefore, the Bill should be thrown out of the parliament. 



DEMAND 

Considering the foregoing evidence proves that local councils today are illegitimate and that the 

Draft Local Government Act 2018 is inconsistent with the Australian Commonwealth 

Constitution 1900 and the Victorian Charter of Human Rights and Responsibilities Act;  

It is My Will that every honest politician in both houses of the Victorian Parliament should: 

NOT allow this Bill to be read in the Parliament; 

NOT allow a vote to proceed in the Parliament; 

NOT allow the Bill to be passed in the Parliament; without speaking up and condemning the Bill. 

If parliamentarian’s voting on this Bill fail to comply with the above requirements, such an act 

will be considered a breach of the Commonwealth and State law and a betrayal towards the 

citizens of Victoria to whom they purportedly represent.  

 

Yours Faithfully  

Maria Stogiannis 

 

A subject of Her Majesty Queen Elizabeth II and one of the people of the Commonwealth of 

Australia 
 


