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General comments 
 
In my view, generally speaking, it is good that the current state government (ALP 
under Premier Hon. Daniel Andrews) has decided to revise / update the original 
Victoria Local Government Act 1989, in which the functions, duties and 
responsibilities of local councils were first formally codified.  That act has been 
amended many times during the past 29 years, making parts of it difficult to 
understand or interpret clearly. 
 
It is also a very good thing that the Victoria state government has called for 
submissions from the public regarding the new proposed legislation governing local 
councils and their functions, as detailed in the Exposure Draft of the Local 
Government Bill, hereafter referred to as the LGB 2018.  This represents true 
democracy in action, by giving the common citizen or resident or property owner or 
landowner the opportunity to present comments coming from the masses of 
Victorians, rather than just leaving the matter to be discussed and decided by the 
elected politicians in both houses of the Victoria State Parliament. 
 

Confusions 
 
Unfortunately I found some confusion in the LGB 2018 in regard to the subheadings, 
particularly the difference between Part and Divisions and numbered sections.  
For instance, on page 19 (pdf. File), we find the following: 

Part 2—Councils 
Division 1—Role and powers of a Council 

7 Role of a Council 

 

Here we can see that the different subheadings, Part, Division and numbered 
sections, are cobbled together in a manner which may give rise to some confusion 
on the part of the average reader.  This is perhaps not a serious issue, although 
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maybe a clearer manner of differentiation between the respective subheadings could 
be identified.   

 

Inaccuracies in regard to Constitutional / constitutional authority 
 
Unfortunately, in the opinion of this writer this is where some major, fundamental 
problems arise, and in fact, right from the beginning of the LGB 2018.  On page 1 
(pdf.file) we find this wording: 
 

Part 1—Preliminary  
1 Purpose  
The purpose of this Act is to give effect to section 74A(1) of the Constitution Act 1975 

which provides that local government is a distinct and essential tier of government consisting 

of democratically elected Councils having the functions and powers that the Parliament 

considers are necessary to ensure the peace, order and good government of each municipal 

district. 

 

That paragraph / statement is very similar to opening statements in the following 
document, issued by the state government as an accompanying draft to the LGB 
2018: 

DRAFT 
 

STATEMENT OF COMPATIBILITY 

Charter of Human Rights and Responsibilities Act 2006 

Statement of Compatibility 

Local Government Bill 2018 

 

In the Overview subheading of the Statement of Compatibility, we find the following:  
The purpose of the Local Government Bill 2018 (‘the Bill’) is to create, empower and regulate local 

government within the State.  Local government is an essential component of both the 

constitutional system and the right to participate in public life contained in section 18 of the Charter 

of Human Rights and Responsibilities Act 2006 (‘the Charter’).  

 

Section 74A(1) of the Constitution Act 1975 provides that local government is a distinct and 

essential tier of government consisting of democratically elected councils having the functions and 

powers Parliament considers necessary to ensure the peace, order and good governance of each 

municipal district.  This is a broad mandate that promotes the right to participate in public life. 

 

Unfortunately, neither Section 1 of the LGB 2018, nor the first two paragraphs of the 
Statement of Compatibility, are correct when viewed within the context of either the 
Australian Commonwealth Constitution 1900, or the Victoria Constitution Act 1975.  
 
That is because the Australian Constitution only allows for TWO levels of 
government, at the Federal level and at the various State levels throughout Australia.  
There is no provision made within the Constitution where Federal or State 
Parliaments have the power to establish a “third tier of government” without the 
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permission of the people of Australia and registered voters allowing this to happen 
via a Constitutional Referendum.   

Section 128 of the Commonwealth Constitution describes certain requirements that 
must be followed in order for changes to the Constitution to be approved.  If the 
people agree to a new level of government being established through a constitutional 
referendum, then changes to the Constitution would have to be made to 
accommodate this need.    

In previous decades there have been two attempts by the Federal Government, 
using referendums on changes to the Commonwealth Constitution, to “recognise 
Local Government”.  The first attempt was in April 1974.  In that referendum, with 
the exception of the state of NSW, all other states voted against the question re 
Local Government Bodies, although the NO vote margin was slim in some states:  
https://en.wikipedia.org/wiki/Australian_referendum,_1974_(Local_Government_Bodies) 

The second attempt was in September 1988.  In regard to the Constitution 
Alteration (Local Government) 1988 question, the voters in all states, including 
NSW, resoundingly rejected this proposal, and by a whopping majority as well:  
https://en.wikipedia.org/wiki/Australian_referendum,_1988#Local_Government   

The table below is extracted from the Australian Electoral Commission’s website and 
provides more details on both failed constitutional referendums: 

 

 

 

 

Due to the result of the April 1974 Australian Commonwealth Constitutional 
referendum on the question of Local Government Bodies - in which voters in 
Victoria rejected the proposed change albeit by a small majority - it would appear 
that section 74A(1) of the existing Victorian Constitution Act 1975 is therefore 
unconstitutional from the perspective of constitutional law.   

Thus when the Victorian Constitution Act 1975 was passed by the state parliament 
as formal legislation and thus became law, this means that ALL parliamentarians 
since that year have illegally recognised local councils as a legitimate third tier of 
government.  And that is clearly contrary to the will of the voters as expressed in the 
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results of the April 1974 constitutional referendum. 

And this same unfortunate pattern of outright contempt on the part of the state 
government / parliamentarians for the will of the Victorian voters as expressed 
in a federal constitutional referendum, was repeated in 1989 with the passage of the 
Victoria Local Government Act.  This occurred less than a year after voters in 
Victoria and all other states in Australia clearly rejected the proposal to formally 
recognise a third-tier of government / local councils in the constitutional referendum 
of September 1988. 

 

The proper structure of government 

Any “government” properly structured under the Westminster system requires the 
following structure to be adhered to if it is to be termed a de jure government: 

• A ‘government’ must have a regal representative.  This happens with 
Australia’s Governor General and the Governor of Victoria in our two-tier 
Commonwealth and State parliamentary system.  On the contrary, no such 
structure exists in any local council. 

• A ‘government’ must adhere to its Constitution.  This happens in our 
Commonwealth and State parliaments.  On the contrary, no council has a 
constitution, possibly only its Memorandum and Articles of Association; 
therefore councils cannot be termed “Local Government” in a legally binding 
sense. 

With councils / local government being considered the “third tier of government” as 
defined in the LGB 2018, this claim contradicts the Australian Commonwealth 
Constitution 1900 and the two constitutional referendums of 1974 and 1988 which 
were held on this very issue. 

Dangers in Sections 13 and 151 — Council is a Body Corporate and an 
Authority  

On page 23, pdf. File of the draft legislation, we can read the following subheading: 

13 Council is a body corporate 

I find it a matter of some concern that the LGB 2018 allows councils throughout 
Victoria to have a corporate structure.  Most Australians, unless they are employees 
of any corporation and receive paycheques from such, would generally not be 
content with local councils being given the same status as a corporation or a 
multinational company.      

In Section 151 (Page 131 pdf. File) of the LGB 2018, it can be seen in subsection  
(1) that councils will be able to “acquire any land” in “the performance of its 
functions”.  This is quite a frightening statement: 

Division 4—Powers in relation to land  
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151 Acquisition and compensation  
(1) A Council may purchase or compulsorily acquire any land which is or may be required by 

the Council for or in connection with, or as incidental to, the performance of its functions or 

the exercise of its powers.  

(2) The Land Acquisition and Compensation Act 1986 applies to this Act and for that 

purpose—  

(a) the Local Government Act 2018 is the special Act; and  

(b) the Council is the Authority.  
 

Subsection 151 (1) (b) states that “the Council is the Authority”.  The legal definition 
of the word authority is shown below: 

 

For a local council / corporation to be given such immense powers as to be 
regarded, legally speaking as an “authority” is, upon closer examination, a rather 
uncomfortable or disturbing matter.  It has to be assumed that such power will permit 
any Victorian council to effectively become a law unto itself.  This power will provide 
little or no recourse for anyone impacted by a council’s adverse decisions against 
them or their property.   

 

Dangers in Section 155 

The dangers of allowing any council in Victoria to be regarded as an “authority”, or a 
law unto itself, is further highlighted by taking a closer look at Section 155 of the LGB 
2018.  That is in regard to a council’s power to acquire land, as shown in the 
sections below: 

155 Transfer, exchange or lease of land without consideration  

(1) A Council's powers to transfer, exchange or lease any land include the power to do so 

with or without consideration to—  

(a) the Crown; or  

(b) a Minister; or  

(c) any public body; or  

(d) the trustees appointed under any Act to be held on trust for public or municipal purposes;   
 

Please note that if land is “exchanged” from the former private landowner to the 
council for say, the non-payment of rates or fines, neither “the Crown” (meaning the 
State Government) or the Minister for Local Government can intervene “without 
consideration”. 
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There are well-documented instances in the past of some municipal / local councils 
becoming corrupt within themselves.  For instance, just a few years ago the state 
government felt it necessary to sack the entire City of Greater Geelong Council.  
There are also many cases, documented as well as word of mouth, of certain 
individual council employees becoming corrupt.     

Thus it is of immense concern that the Victorian government is considering 
bestowing these draconian powers on councils, some of which have a rather poor 
record on a variety of issues, for instance transparency for the ratepayers or for 
conducting council business in a fit and proper manner.  To illustrate the level of 
corruption that extends throughout much of Australia, the official body in New South 
Wales, the Independent Commission Against Corruption (ICAC)  supports this claim 
in the highlighted statement:  

 EXAMPLE: 

Misconduct and corrupt behaviours in local government can be 

perpetrated by the councillors, the leadership team of the council, 

the staff against the interests of the council, external parties 

outside of the council, and/or a combination of the four groups. 

The question of why does this happen and in what circumstances 

can it happen, can be an imponderable and potentially 

unanswerable question.  There can be multiple answers, with 

each of them specific to the organisational culture of the councils 

in which the behaviours have occurred, rather than having some 

type of forecasting tool which can predict incidences of 

corruption...The Independent Commission Against Corruption 

(ICAC 1998) reviewed the literature pertaining to corruption and 

misconduct, and stated that there are inherent risk factors which 

can: (1) enable or optimise corruption and misconduct and (2) 

aid in the perpetration of the corruption and misconduct.  

In the same document (Footnote 4) on page 36 and 37, the following statement 
refers to a “number of reviews” that have been conducted relating to corruption 
occurring in Victorian councils: 

There have been a number of reviews into misuse of 
statutory powers, maladministration, malfeasance and 
dishonesty in Victoria, which directly impacts upon local 
government governance.  These were complemented by 
similar investigations in New South Wales and 
Queensland. 

Dangers of Section 130 – Council may sell property11 

In subsection 130, councils are granted the power to sell property to recover unpaid 
municipal rates or service charges: 

130 Council may sell property to recover unpaid municipal rates, service charges or 

special purpose charges  



 7 

(1) If—  

(a) any amount due to a Council for, or in respect of, municipal rates, service charges or 

special purpose charges (including enforcement costs and interest) in respect of any rateable 

land is more than 3 years overdue; and  

(b) no current arrangement exists for the payment of the amount to the Council, or a current 

arrangement for the payment of the amount is not being complied with; and  

(c) the Council has a court order requiring the payment of the amount (or part of the 

amount)—  

the Council may sell the property, or cause the property to be transferred to itself, for an 

amount equal to or more than the estimated value of the property as set out in a written 

valuation of the property by a valuer that was made not more than 6 months before the date of 

the sale or transfer. 
 

With the power available that enables councils to “...cause the property to be 
transferred to itself�.” situations could emerge where a corrupt council imposes a 
significant amount of work upon a privately owned property that the owner cannot 
financially afford.  As this inability to comply with council’s directions will breach the 
council’s new “local laws”, the council then arranges the work to be done through an 
external contractor and the council then bills the landowner for the work.  If the 
landowner still cannot pay the costs, the land is transferred to the council (the new 
owner) and the former landowner is given the “written valuation” amount in return, 
minus the deduction of any costs or fees on the part of the council.  In some cases, 
such action could effectively see people being evicted from their homes. 

Whether the scenario presented above might be considered plausible or not, the 
point here is that there is nothing in the legislation to protect private property owners 
or tenants from the actions of corrupt council activities.  

 

Dangers of Section 134 - Environmental upgrade agreements 

In section 134 (3), it is stated: 

(3) The Minister administering the Victorian Energy Efficiency Target Act 2007 may, after 

consultation with the Minister, publish guidelines in the Government Gazette specifying the 

types of works to be funded by an environmental upgrade agreement. 

 

Most Victorian residents / property owners / house holders would not be aware of 
some of the provisions of the VEET Act 2007, which are quite draconian and in my 
opinion harsh if not actually cruel.  Those provisions relate to financial penalties that 
the government is able to impose upon property owners / households that do not 
comply with certain conditions laid out in the VEET.   
 
Section 134 states: 
(1) Subject to section 135, a Council may enter into an environmental upgrade agreement in 

respect of rateable land with an existing building on it, to fund works that improve the 

energy, water or environmental efficiency or sustainability of the building on that rateable 

land with—  
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(a) the owner of the rateable land;   
Because of the phrases “may enter” and “agreement”, it should be concluded that 
such environmental upgrade agreements are not compulsory on the part of any 
respective land owner / property owner.  But nevertheless, if some persons were to 
enter into such agreements and then not be able to comply with the VEET, they 
would be facing huge fines and penalties, which are laid out in the VEET Act.  Thus it 
should be concluded that some persons, unaware of such penalties might in good 
conscience and with sincere intent sign such an agreement with their local council re 
environmental upgrades, only to discover at a later date, to their possible dismay and 
shock, that if they cannot carry out the upgrades, they would be facing huge fines.     

Comments about Draft Statement of Compatibility - Local Government 
Exposure Draft Bill 

On page 2 of this submission there is reference to some provisions of the Draft 
Statement of Compatibility (DSC).  On page 2 of that document the following 
statement is found:   

“...For example, Part 3 of the Bill empowers councils to 
make local laws in relation to any mater for which the 
Council has a function or power and Part 5 of the Bill 
empowers councils to levy rates and charges on rateable 
land.  While the Bill enables councils to exercise these 
defined powers, the Bill itself does not establish the local 
laws or levy rates.  When exercising these powers 
however, Councils are required to consider the human 
rights set out in the charter in accordance with their 
obligations under that Act.  

The Bill clarifies this in relation to local laws by providing 
that a local law must not be inconsistent with the Charter.” 

On page 6 of the DSC the following statement is made.   

“Part 6 of the Bill affects the right to privacy and reputation in relation to the home by 

providing that the council may enter land to carry out required work which could include a 

person’s home. This provision is not arbitrary or unlawful as the power can only be exercised 

in limited circumstances where a person has failed to undertake the required work and will 

ensure that works undertaken in accordance with relevant Acts, regulations or local laws.” 

The statement above means that any council can authorise a person on behalf of the 
council to enter private property and a person’s own home without infringing their 
human rights.  Where the DSC states “...the power can only be exercised in limited 
circumstances...” one wonders what these circumstances could be, given that any 
protections for Victorians against a corrupt council have not been provided for in the 
DLB 2018. 

In the Victorian legislation titled Charter of Human Rights and Responsibilities Act 
2006 it says this regarding a person’s right to privacy in his or her home: 

CHARTER OF HUMAN RIGHTS AND RESPONSIBILITIES ACT 2006 - SECT 13 
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Privacy and reputation 

A person has the right— 

        (a)     not to have his or her privacy, family, home or correspondence unlawfully or 
arbitrarily interfered with; and 

        (b)     not to have his or her reputation unlawfully attacked. 

Yet the DSC makes the above statements that contradict this legal right by saying in 
relation to council entering land or a person’s home that: 

“This provision is not arbitrary or unlawful ...” 

Therefore, if the DSC document is so flawed in respecting the human rights of 

Victorians regarding personal privacy, that raises some serious questions about the 

trustworthiness of the document in relation to other matters as well. 

Review and Summary 

To recapitulate some the points raised in this submission.  In the opinion of this 

writer, the Local Government Bill 2018 draft exposure contains some sections which 

should be revised or rewritten.  That is because: 

• TWO constitutional referendums in the past have demonstrated that the voters 

in Victoria have rejected the concept of local councils being formally 

recognised as a third-tier of government in the Australian Commonwealth 

Constitution 1900; 

• Because of the constitutional referendum held in 1974, it can well be argued 

that Section 74A(1) of the Victorian Constitution Act 1975 has been ultra 

vires since its inception; 

• The corporate structure of today’s municipal councils, which are termed the 

“third tier of government”, contravenes the structure of Westminster system of  

government as described in the Australian Commonwealth Constitution 1900; 

• The Draft legislation plans to bestow upon all Victorian councils the right to 

become an “authority”.  This means possibly no person will be able to 

challenge any decisions made by any council regarding land matters, given 

that neither “the Crown” (presumably the parliament or the Governor of 

Victoria) can intervene in matters involving the transfer, exchange or lease of 

land.   

• The NSW Independent Commission Against Corruption (ICAC 1998) is 

recorded as having reviewed the literature pertaining to corruption and 

misconduct amongst councils, and stated that there are inherent risk factors 

in the existing structure of local councils which can: (1) enable or 
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optimise corruption and misconduct and (2) aid in the perpetration of the 

corruption and misconduct.  That warning about the potential pitfalls into 

which local councils can descend should always be taken seriously by our 

authorities. 

• The enforcement of new Local Laws by councils is likely to see private land 

ownership being “transferred” to local councils by their local laws not being 

adhered to by either the landowner or a tenant occupying the land.  This 

means the LGB 2018 will affect ALL landowners and tenants alike.  

• The Draft legislation plainly contravenes the Victorian Charter of Human 

Rights and Responsibilities Act 2006 by denying that homeowners have any 

rights to privacy where it states “...the power [to enter and possibly evict] can 

only be exercised in limited circumstances...” without the “limited 

circumstances” being explained.  

SOLUTIONS 

The dubious or (potentially) offending sections of the LGB 2018 draft legislation as 

outlined in this submission therefore can, and should be, rewritten or revised. 

 

Much of the rest of the draft legislation is acceptable, and some of it is 

commendable.  But until the dubious / offending sections of the draft legislation are 

addressed / repealed, I am unable to give my consent to the draft legislation, as it 

now stands, being read in the Victoria Parliament, much less passed as new 

legislation. 

 

In the opinion of this writer, it is most important, and even critical, that the state 

government of Victoria - whichever party controls the parliament at any given point in 

time – ceases to pretend that the third tier of government / local government / city 

and shire councils are an integral body guaranteed by constitutional legislation, 

be it the Australian Commonwealth Constitution 1900 or the 1975 Victoria State 

Constitution.  As long as that line of legal fiction continues to be pushed by the state 

government, then the matter isn’t going to be treated honestly or fairly or justly for 

those citizens and residents that have to deal with their respective local council. 

 

The state government should admit, finally and honestly, that the third tier of 

government / local government is in reality a semi-legal or quasi-legal entity, 

nothing more.  If that statement were to be clearly made, then at long last some 

honesty, clarity and sound legal basis could be brought into the picture.   




