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ABOUT GRAIN PRODUCERS AUSTRALIA 
 
 
Grain Producers Australia welcomes the opportunity to provide this submission on behalf of our grain 
producers members. 
 
Grain Producers Australia (GPA) represents Australia's broadacre, grain, pulse and oilseed producers at 
a national level.  
 
GPA was created to foster a strong, innovative, profitable, globally competitive and environmentally 
sustainable grains industry in Australia. 
 
The objectives of GPA are to: 

 establish a strong independent national advocate for grain producers based on a rigorous and 
transparent policy development process, 

 engage all sectors of the Australian grains industry to ensure operation of the most efficient and 
profitable grain supply chain, and  

 facilitate a strategic approach to Research, Development and Extension intended to deliver sound 
commercial outcomes from industry research.  

 
GPA has an industry leading policy council which is supported by State Farm Organisation (SFO) members 
including:  

 Agforce Grains (Queensland) 

 Grain Producers SA  

 NSW Farmers Association 

 Victorian Farmers Federation Grains Group 

 Tasmanian Farmers and Graziers Association (TFGA) 

 WA Farmers 

 WA Grains Group 
 
In addition, the policy council also includes three elected growers from the North, South and Western Grains 
Research and Development Corporation (GRDC) regions of Australia. As such, GPA has comprehensive 
national representation across Australia’s grain production sectors.   
 
 
 
Yours sincerely, 

 
 
Andrew Weidemann 
Chairman 
Grain Producers Australia 
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INTRODUCTION 
 
Grain Producers Australia appreciates the opportunity to provide a written submission to the Review of 
the Port Terminal Access (Bulk Wheat) Code of Conduct (Port Access Code). This submission 
supplements and further reiterates the points made during a recent verbal consultation. 
 
Review timing 
We appreciate the time constraints presented by such reviews and the requirement placed on the 
Department to implement a review by September 2017. We also acknowledge the Department’s 
responsiveness in extending the submission deadline from November 2017 to January 2018. However, 
we would like to express our disappointment at the overall timing of this review. For a topic of such 
significance to the Australian grains industry to be reviewed during the industry’s peak period is not 
appropriate. This review has been conducted at a time when all parts of the grain supply chain have 
been at the height of operations. We would encourage decision makers, in future, to consider the timing 
of such events, to ensure the best possible engagement with, and input from, the sector. 
 
The need for an Expert Panel 
Grain Producers Australia acknowledges the time and input from Departmental staff in conducting this 
review, however, GPA believes that where Codes exist within an industry, an investigation by an expert 
panel would be more appropriate. A panel comprised of independent industry experts, with powers to 
confidentially gather evidence regarding anti-competitive behaviour enabled by the control of an 
essential industry service. An expert panel could for example, examine the costs being imposed on 
companies from competitive behaviour - i.e. reduced access, restricted access to port slots for their own 
grain, costs of providing transparent information, costs relating to how many times the dispute resolution 
process has been used. 
 

OVERVIEW 
 
Grain Producers Australia strongly supports the retention of the Port Access Code. In summary the GPA 
position regarding the Port Access Code is as follows: 
 
 It is crucial to the industry that the Port Access Code remains in place.  

 
 The granting of exemptions must be far more rigorously assessed with more weight given to the 

concerns of those paying the bills - i.e. growers. To date, grower’s concerns have not been taken 
seriously enough by the Australian Competition and Consumer Commission (ACCC) during the 
exemption decision processes as growers have not been considered “customers” of the port, 
ignoring the fact that growers pay all charges associated with the port use. 

 
 We note all ports in Western Australia are currently exempt from the Code with support from the 

majority of Western Australian grain producers. Therefore, our submission relates to those ports 
currently covered by the Code. 
 

 There is a need for shipping stem and export information to continue to be published and for 
consistency of reporting to be broadened and enforced. GPA would like to see shipping stem 
information on all major grades of grain published.  

 
 The ACCC needs to be given the ability to more appropriately assess whether the current 

exemptions for the port operators remain appropriate. For example, in 2015 Graincorp were granted 
exemptions from some access code requirements on the basis that competing services provided by 
Bunge at the Port of Geelong may eventuate. GPA argued at the time, and maintains the position, 
that the ACCC should have waited to see if the competition arrived and then examined the evidence 
(assuming Graincorp could deliver evidence that competition was having an impact on their 
operations). Ultimately Bunge has not invested in competing services at the Port of Geelong but the 
ACCC has not reviewed its exemption decision and has indicated it is unlikely to in the near future. 

 
 Unfortunately, the ACCC is currently required to operate under the process of placing the burden of 

proof for anti-competitive behaviour on port access, on customers and growers. Growers do not have 



4  

access to the required information and customers can be unwillingly to provide the evidence due to 
fears of access ramifications. As a result of this lack of information, the ACCC allows the companies 
to gain exemptions. The burden of proof needs to be placed on the port operator to prove they are 
not acting anti-competitively, especially in those cases where they also hold significant up-country 
assets, which allow significant information capture as part of their vertical integration, especially 
where they also run grain marketing/exporting arms. 

 
 We would encourage the Department to develop better ways to support further development of 

additional pathways to port access through commercial parties. For example, two operators (Riordan 
Grain Services and Semaphore Container Services), have started to provide grain export services as 
a way of increasing port access competition. As the development of such business operations is still 
in its infancy, Departmental/government support could provide encouragement to increase 
investment in additional competitive services. Increasing the throughput from the port zones 
accumulation up-country is still seen as a significant opportunity and there needs to be a clear 
understanding of how the legislation is determined on accumulation when port loading assets are not 
fixed assets. 

 
 Grain Producers Australia welcomes and supports the ACCC report and submission supporting the 

continuation of the Code and the suggested areas of extension. 
 

 We reiterate that we do not support many of the ACCC decisions to provide exemptions. GPA 
believes they need to re-examine the justification that the basis for exemption is sufficient 
competition. For example, the current Geelong Port being exempt on the basis of the earlier 
determination included the now unbuilt Bunge port terminal as a competition point. NSW Farmers 
Association has also raised similar concerns about the lack of evidence to support the exemption at 
Graincorp’s Newcastle terminal. 
 

 GPA wishes to express concern regarding the CBH decision to provide significant rebates on 
handling charges. Rather than being seen as a cost reduction, GPA is concerned about the potential 
anti-competitive behaviour at the sale point for the grain. There have also been concerns raised 
regarding the publishing of the export stem. Concerns must be raised regarding the reduction in 
information provided by CBH since their exemption from the Port Access Code. 
 

GPA notes that in the ACCC review report, stocks information has been excluded from the current port 
access regime reporting requirements. GPA believes that this issue still causes significant accumulation 
and transparency concerns. The lack of information sharing allows port operators with up-country 
accumulation sites, to use their in-house knowledge to the detriment of competitors. We have heard 
anecdotally of traders and exporters whose export programmes have been put at risk due to outturn 
issues with some stock and stack sites – i.e. where what they have purchased resulted in the stock 
being made unavailable at the time of shipment programs, thus placing significant extra cost onto 
exporter’s trying to efficiently fill boats and reduce the risk of demurrage fees. 
 
In summary, GPA supports the maintenance of the port access regime. We would also strongly support 
increased provisions in those areas of identified concern. The options need to be investigated to 
increase throughput and lower supply chain costs. In addition, there needs to be an investigation and 
subsequent penalties imposed, where grain exporters have been grossly affected by the bulk handlers’ 
inability to supply grain to service export programs where required. 
 
Current exemptions 
Grain Producers Australia remains concerned that this Review appears biased towards removing the 
Code due a desire to “reduce red tape”, combined with a lack of understanding regarding its value to the 
supply chain. GPA has been concerned the ACCC has consistently failed in its ability to appropriately 
regulate competition due to the limitations imposed by the narrow definition of competition and the 
general lack of understanding of the nature of the grain supply chain amongst regulators.   
 
As has been pointed out by entities including the VFF Grains Group, NSW Farmers Association and 
Grain Producers SA in previous submissions to ACCC Port Access Code exemption reviews, growers 
are the ones who ultimately pay the storage and handling, freight and port costs as a direct deduction 
from their returns. Should the exemptions lead to greater costs, growers are the ones who pay and yet 
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they are not counted as ‘customers’ when assessing the perceived benefits of providing exemptions or 
removing the code.  
 
The Graincorp submission, Victorian Port Terminals: Exemptions from Port Terminal Access (Bulk 
Wheat) Regulation December 2014, goes into considerable detail regarding the investment in up-country 
storage facilities, containerised grain exports and proposed Bunge grain export facility. However, it does 
not provide a clear argument in support of how the requirement to meet the non-discrimination 
requirements, dispute resolution for negotiations with access seekers and ACCC approval of capacity 
allocation systems, was having an impact on their legitimate business interests.  
 
Whilst in some areas growers have access to alternative up-country facilities the ability of these facilities 
to offer comparable rates and competitive pricing is, in most instances, also linked to their capacity to 
negotiate access to export facilities on equal terms to those offered by Graincorp and Emerald Grain. 
 
Recent restructuring has resulted in Graincorp’s grain accumulation and marketing arms being brought 
together. This warrants a review of the current exemptions given grain marketing competitors will have 
further reason to be concerned about both the accumulation capacity and the access to up-country grain 
quality information, in addition to potential preferential port access. 
 
Neither Graincorp nor Emerald were required to provide evidence or substantive argument to support 
how exemption from a number of clauses of the Code would improve competition or increase the 
likelihood that exporters would have fairer and more transparent access to port terminal services. Nor did 
the submissions, provided by either company, provide substantive argument for how an exemption 
would promote more economically efficient operation and use of the port terminal.  
 
Questions should be asked regarding how an exemption or even removal of the Port Access Code would 
lead to those actions. On one hand, Graincorp argued that an exemption would allow them to further 
invest in their facilities, however, one of their main arguments has been that there is competition 
because there has been over-investment in capacity in the Eastern States.  
 
Ultimately growers pay for this over-investment as companies strive to make a commercial return.  
 
We would reiterate the points we have raised in previous submissions regarding the granting of 
exemptions to the Port Access Code. In particular, we draw your attention to Subclause 5(3) of the Code 
- In making a determination under subclause (2), the ACCC must have regard to the following matters: 
 
 the legitimate business interests of the port terminal service provider;  
 

GPA believes this should be assessed against whether the port terminal service provider will be able 
to make more money and put more grain through their system if an exemption is granted? 
 

 the public interest, including the public interest in having competition in markets;  
 

GPA believes the public interest in this case should be purely whether or not granting an exemption 
will encourage innovation and reduce prices to growers thereby facilitating trade of grain.  

 
The prices charged at port do not materially affect the broader Australian consumer, except as a 
consequence of supply chain costs charged to growers which impacts on their returns and facilitation 
of trade. In the case of Port access, the “public” who should be under consideration in this instance 
are the customers of the services – i.e. the growers who benefit when there is fair and transparent 
access or pay if the system is not appropriately regulated. 

 
 the interests of exporters who may require access to port terminal services;  
 

There should be a requirement during the review of exemptions for port terminal services providers 
to provide evidence, which clearly outlines any significant costs imposed on them from meeting the 
three Code conditions. GPA believes that requiring better evidence from port terminal service 
providers would make it clear that removing the transparency, non-discrimination and capacity 
allocation requirements would not be of benefit to other exporters who require access to the ports. 
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 the likelihood that exporters of bulk wheat will have fair and transparent access to port terminal 

services;  
 

One of the reasons there has been investment in port facilities by other companies is due to the lack 
of transparency and difficulties regarding access to the original facilities. No evidence has been 
presented to clearly outline how the concerns of the past have been addressed.  

 
 the promotion of the economically efficient operation and use of the port terminal facility;  
 
 the promotion of efficient investment in port terminal facilities;  
 

Given the general acceptance that there has been over-investment in facilities, this condition 
becomes problematic. This condition needs better clarification. What does the Department and the 
ACCC believe is the appropriate outcome? 

 
 the promotion of competition in upstream and downstream markets;  
 

Having all exporters be able to negotiate port access on a fair and transparent basis, reinforced by 
the Code allows smaller players to compete for export opportunities and therefore offer competitive 
prices up country. 

 
 whether the port terminal service provider is an exporter or an associated entity of an exporter;  
 

In nearly all cases the port terminal service provider owns both up-country receival facilities and runs 
a grain export program. 

 
 whether there is already an exempt service provider within the grain catchment area for the port 

concerned;  
 

This condition seems to operate as a two-wrongs make a right clause, regardless of evidence 
presented. Exemptions become the norm as if a port terminal service provider is granted an 
exemption this helps gain exemption for all. 

 
 any other matters the ACCC considers relevant 
 

Up-country competition is often used to illustrate competition but if access to a port is predicated on 
use of a particular supply chain then why is on farm storage and alternative domestic markets even 
relevant? Port owners should be asked to provide accurate information and proof regarding their 
claims. 

 

OUTSTANDING QUESTIONS 
GPA believes that additional questions must be introduced during the ACCC considerations process – 
both to review and current exemptions AND to assess requests for future exemptions to the Port Access 
Code requirements. These questions are as follows: 
 
 Transparent access to information remains a key problem. How will providing an exemption increase 

grain supply chain information flow? 
 
 Application of the non-discrimination test. How will providing an exemption help farmers and smaller 

companies negotiate better port access arrangements? 
 
 How will granting an exemption reduce costs to growers from utilising the facilities?  
 
 How will granting an exemption help reduce supply chain costs? 
 
 What actions have been taken to improve transparency and information flow i.e. foster competition 

through free and open transfer of information? 
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CONCLUSION 
 
In conclusion GPA thanks the Department for the opportunity to provide a submission to this initial phase 
of your review of the Port Access Code and we look forward to further engagement once you have 
prepared you report. 
 


