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Dear Dr Emonson 

 

Local Government Bill – Exposure Draft 

 

Thank you for the opportunity to provide comment on the Exposure Draft.  

 

We are pleased to see that the Exposure Draft reflects many of the 

recommendations made by the Ombudsman in her Investigation into the 

transparency of local government decision making; Councils and complaints – a 

good practice guide; and her Investigation into Casey City Council’s Special 

Charge Scheme for Market Lane. In particular: 

 

• revising the grounds on which council meetings can be closed and 

removing the ‘catchall’ provision 

• introducing clearer conflict of interest definitions and requirements, which 

extend to council staff and other non-councillor members of committees  

• including a definition of ‘complaint’, which is consistent with the current 

Australian / New Zealand Standard AS/NZS 10002:2014, and 

incorporating a requirement that all councils adopt complaint handling and 

internal review policies and procedures 

• amending the provisions relating to special charge schemes. 

 

We ask this submission to be read together with the above reports and the 

Ombudsman’s submission to the review of the Local Government Act 1989 (Vic), 

dated 18 December 2015. 

 

Strengthening transparency  

 

1. The Investigation into the transparency of local government decision 

making involved surveying all 79 Victorian councils and deeper analysis of 

12 councils to consider key areas of transparency, including: 

 

• the closure of meetings 

• public access to meetings 

• agendas and minutes 
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• councillor briefings 

• councillors taking decisions outside formal council meetings, and 

• the delegation of powers. 

 

2. In her report, the Ombudsman said that transparency should not be a 

‘postcode lottery’. In relation to closed council meetings, she said: 

 

… secrecy breeds suspicion. Decisions made behind closed doors, not 

published on council websites or otherwise exposed to the public gaze, make 

people suspicious about whether the decision was fair or, where money is 

involved, whether it is a good use of public funds. 

 

While there are legitimate and sometimes unavoidable reasons why some 

matters remain confidential, and the public interest in transparency must be 

balanced against other interests including the privacy of individuals, 

transparency has long been regarded as one of the best tools for combatting 

corruption and increasing public confidence in government. 

 

3. The Ombudsman encouraged the setting of higher minimum standards in 

the Act for openness and to ensure consistent guidance on the issues 

raised in her report.  

 

4. Attached to this submission is an extract from the Ombudsman’s 

investigation report which outlines what a transparent council looks like. 

In our view, there are several matters that have not been addressed in 

the Exposure Draft and which warrant further consideration. 

 

Closure of meetings in the public interest 

 

5. The Ombudsman recommended the review of the Local Government Act 

consider incorporating into the Act a ‘public interest’ test to be applied 

when councils propose to close meetings.1 The Ombudsman also 

recommended that the provisions relating to the release of information to 

the community be strengthened. 

  

6. The Exposure Draft has not incorporated a public interest test. 

 

7. We appreciate that while the Exposure Draft does not explicitly require 

councils to consider the public interest when closing a meeting, councils 

can still choose to consider it. We also appreciate that transparency is a 

core principle of the governance rules stated in the Exposure Draft, which 

should encourage councils to favour releasing information in the public 

interest over restricting information.  

                                       
1 Victorian Ombudsman, Investigation into the transparency of local government decision 

making (2016) 148-149. 
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8. The Ombudsman’s investigation into the transparency of council meetings 

observed that where councils had an option to close a meeting, they 

would. An express provision in the Local Government Act that positively 

engages councils in evaluating the public interest in releasing information 

against countervailing interests would provide a mechanism for an 

appropriate balance between transparency and privacy to be achieved. 

Both national and interstate Freedom of Information legislation reflects 

such an approach in considering release of information, as does interstate 

local government legislation. 

 

9. Such a provision would appropriately guard against closure when it is not 

in the public interest by requiring an evidenced consideration of any 

competing interests. 

 

Sunset provisions 

 

10.At present, the Local Government Act does not facilitate the release of 

documents associated with a closed council meeting. We understand such 

measures have not been included to retain privacy and confidentiality and 

to limit the risk of inadvertent release of material that has been subject to 

a closed council meeting.  

 

11.Retaining closed meeting documents as confidential on an indefinite basis 

is at odds with the principle of transparency, and unusual when compared 

with other contexts. For example, Federal Cabinet documents have a 20-

year sunset period after which they become open to the public, unless 

they contain information that meets specific criteria. This prompts proper 

consideration of the legitimacy of keeping documents confidential and 

accommodates changes in community expectations.  

 

12.In light of there being a mechanism by which Cabinet documents, usually 

afforded the highest level of secrecy, can be released, there are no 

compelling reasons to hold documents associated with closed council 

meetings to a higher level of secrecy. The Local Government Act could 

incorporate a provision that facilitates a proactive step being taken to 

consider the content of documents and their release after a set period.  

 

Embarrassment or criticism  

 

13.Local government legislation in New South Wales and South Australia 

explicitly includes a requirement that meetings not be closed on the basis 

that matters discussed may cause embarrassment or criticism of the 

council.  

 



4 
 

14.An example of this is section 90(4) of the Local Government Act 1999 

(SA) which, in considering whether a council meeting should be closed, 

provides that: 

 

… it is irrelevant that discussion of a matter in public may – 

 

(a) cause embarrassment to the council or council committee 

concerned, or to members of the council; or 

(b) cause a loss of confidence in the council or council committee; or 

(c) involve discussion of a matter that is controversial within the 

council area; or  

(d) make the council susceptible to adverse criticism.    

 

15.The above measure is relevant to a Victorian context and was highlighted 

by the Ombudsman’s investigation. In particular, the investigation 

identified a concern that councillors were choosing to close meetings to 

avoid individual embarrassment or criticism, or to protect their own 

interests.  

 

16.Adopting a similar provision would provide an additional level of 

transparency and accountability on the council when closing meetings and 

facilitate consistent practices across councils. It would also ensure clear 

expectations regarding the purpose and conditions of closed meetings, 

and may limit the risk of closure to protect individuals’ private interests 

where it would not be in the public interest. 

 

Uniform Code of Conduct 

 

17.The Exposure Draft does not contain a uniform code of conduct for all 

councils but retains the requirement that each council establish a 

councillor code of conduct.2  Instead of a uniform code of conduct, the 

Exposure Draft establishes high level councillor conduct principles and 

requires these are included in each council’s code of conduct. 

 

18.We remain of the view that a uniform code of conduct, built within the 

Act, is desirable. As highlighted by the Ombudsman’s investigation, a 

uniform code would support genuine transparency and accountability 

decision making. Councillor conduct remains a significant issue for the 

community and Victoria’s integrity bodies, and a uniform code of conduct 

would clarify expectations of Victoria’s councillors.  

 

19.The Ombudsman also recommended that, together with a uniform code of 

conduct, Local Government Victoria provide further training for councillors 

                                       
2 Local Government Bill – Exposure Draft cl 179. 
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which addresses matters crucial to good governance. This would include 

consistent training on the code of conduct.  

 

20.In the absence of a uniform code of conduct, any such training developed 

is likely to lead to practical implications associated with attempting to 

accommodate each individual code of conduct developed by Victorian 

councils and an inability to address councillor conduct consistently.  

 

Thank you again for the opportunity to contribute to the consideration of the 

Exposure Draft. If you would like to discuss this matter further, or have any 

queries, please contact Executive Officer, Amanda Wilczynski on 9613 6202 or 

amanda.wilczynski@ombudsman.vic.gov.au.  

 

Yours sincerely  

 

 

Megan Philpot 

Deputy Ombudsman 

 

  



 

 

Attachment 1: Extract from Victorian Ombudsman, Investigation into the 

transparency of local government decision making, December 2016, pp 150-151. 

 
  



 
 

 


