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INTRODUCTION 
 
There is certainly much that is wrong with the current Local Government Act which has 
been operative for many years without basic reflection on its purpose. A comprehensive 
review of the Act is thus well overdue. 

This submission principally addresses issues related to the democratic deficit in the 
operation of local government authorities in Victoria in the periods between Council 
elections. In my view there are glaring deficiencies in these processes which require urgent 
legislative reform. Whilst the evidence for this is largely drawn upon my experiences and 
observations over several years of the City of Boroondara they apply in substantial measure  
to all councils, and remedies should not be left to the writing of new regulations or the 
discretion of individual councils. Reform provisions need to be incorporated into the Act 
itself to ensure that necessary improvements are achieved.  
 
General comments 

Councils from time to time make out that they are each in unique circumstances and that 
accordingly prescriptive sector-wide measures that would enhance democratic performance 
should not apply to them. Boroondara Council does it all the time, and it is nothing other 
than special pleading. Councils have far more in common, as elected bodies that impose 
extensive compulsory obligations on their residents and ratepayers, than separate them.   
 
Regretfully, the Exposure Draft Bill fails to deal with the many problems in the current Act. 
Public participation in local government affairs in Victoria is very low, largely because it has 
been so easy for councils to elbow aside effective citizen involvement when it suits vested 
interests and in the cause of more comfortable bureaucratic existence. This is also a recipe 
for corruption and poor performance.  

This can be attributed in significant part to the fact that it is currently so easy for councils to 
stymie public participation because there is no regulated obligation for them to permit 
reasonable public access to Council decision-making processes  between elections.  

It is argued in the Ministerial Statement which introduced the Exposure Draft Bill ("A New 
Local Government Act for Victoria") that the reforms to the Act introduced by the Kennett 
government "modernised" council business structures and shifted the accent of council 
responsibility from representation to governance. It was said, further, that "Some of these 
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changes made councils more efficient but they arguably left a democratic deficit, a sense 
that councils were less able to remain in touch with their local communities."  

The reality has been much more far reaching than that. The consequences of a democratic 
deficit left by the Kennett "reforms," and the lack of attention to its adverse consequence 
since then, involves far more than the limited idea that councils are less in touch with "local 
communities" as described in the Ministerial Statement. They are not able to be involved in 
the work of councils as much as they should in a healthy democracy. 

The Kennett reforms entrenched the neo-liberal idea that democratic process should be 
subordinated to "market forces" in government. This may have been most obvious at the 
time through the "outsourcing" of Council services and the introduction of "compulsory 
competitive tendering" tendering for the supply of Council services.   

More significantly, however, councils were to be conceptualised as businesses where 
important decisions were to be taken by executive fiat, rather than in an open and informed 
manner. Priority was given to the idea of corporate unanimity in local government affairs. 
We now have the situation where councillors are never heard in the public domain 
individually commenting on issues, much less leading debate. It is no accident that this 
period has witnessed an exponential increase in "public relations" activity by councils. The 
anti-government drift has now more or less reached an apotheosis with democratic 
participation having been supplanted by something unselfconsciously badged as "customer 
experience." 

This neo-liberal conceit has been accompanied by the idea that there was little to nothing 
for the community to discuss. Open dialogue has been actively discouraged, both between 
elected Councillors and between the Council and the community-at-large. Public 
contributors are treated with condescension and their views received in a tokenistic 
manner. 

I recall vividly one Boroondara Councillor, imbued with this neo-liberal spirit, announcing to 
a council meeting early in 2013 that he did not wish to hear again from the community until 
the next council election in four years time; that the electorate had entrusted the council 
with the responsibility of governing for the next four years without, as he would probably 
see it, any undue external irritation until then. This is the corporate view of government writ 
large.  

The issue at the time related to the proposed establishment of an advisory committee, to 
include local residents, for council parkland. But it could have been anything. The council 
has since dissolved a number of advisory committees in areas where largish organised 
groups have significant influence, to the potential detriment of other legitimate community 
interests. Life is now so much easier for councillors and officers to deal  at executive level 
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with the preferenced interests without the encumbrance of public scrutiny and 
participation.  

But the pretence is maintained. It probably has to be, to sustain the illusion that there is 
meaningful public involvement, given there is in practice so little of it. When dialogue is 
promoted, selectively and highly controlled, it is almost always done in a way that significant 
evidence is not permitted to come to the fore. Boroondara Council's recent consultation on 
its 10-Year Plan is a case in point. It was described by the Council as the most 
comprehensive consultation process it had ever conducted. The reality was that it was 
superficial. It was also very expensive. 

In the end, the published document lacked conviction and did not provide firm commitment 
to anything. This means that with the continuation of status quo conditions, as the Exposure 
Draft Bill proposes, the Council would continue to be exposed to behind the scenes lobbying 
by well connected interest groups at the expense of the community-at-large. 

It has been years since I have seen a Boroondara councillor express a view in the public 
domain on a Council issue which was up for resolution. Strong organisation-wide pressures 
are clearly brought to bear to discourage elected public officials from openly engaging with 
their public, in a way that would be unimaginable at federal or state government level. It is 
also a technique that is especially comforting to councillors who are deficient in this area. It 
permits them to disguise such inadequacies. They are also easily led by others and fulfil the 
role of nodding accomplice far too comfortably. 

In September 2012 Boroondara Council did sponsor a forum to explore issues of democratic 
practice in the community. Entitled Democracy - Issues, Influences and Outrage it was 
attended by about 60 members of the public and only one of the ten councillors, the then 
Mayor, Cr. Heinz Kreutz. It came to nothing. 

I now turn to particular elements of the Exposure Draft Bill which go directly to the issue of 
providing voice to community members in the day to day conduct of councils and their 
decision-making.    

PROVISIONS OF THE EXPOSURE DRAFT AND DEMOCRATIC PRACTICE  

Obligations of councillors to their constituents 

One of the most effective ways for members of the public to be involved in council activity is 
through regular ward meetings. Ward councillors should be obliged to hold regular open 
public meetings with their constituents (once every six months seems to me to be a 
reasonable minimum). However, there is no statutory obligation on councillors to conduct 
ward meetings and few if any Boroondara councillors now do so. We have seen three 
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councillors come and go since the last ward meeting was held. It was held by the ten sitting 
councillor about seven years ago.  

I recently asked my ward councillor to conduct a meeting on planning policy issues. I did so, 
mindful of the fact many people were concerned and confused about recent changes in the 
planning scheme. Planning and building issues are complex and opaque at the best of times 
and I strongly believe that councils have a very basic obligation to assist their constituency in 
navigating these complexities. 

The Council had  by this time publicly criticised the Victorian government for proposed 
planning scheme changes. Notwithstanding this, the local councillor refused to hold a 
meeting, initially on the grounds that the council itself did not fully understand the changes 
it had by then criticised itself. When I raised the issue again after a significant interval, the 
councillor replied that as few people were likely to be interested in attending such a 
meeting it was pointless in proceeding. These were, of course, simply unsustainable excuses 
for inaction. But there is no obligation on the councillor to attend such a meeting with her 
constituents. 

The value of ward meetings lie not only in constituents being able to share information and 
views with the ward councillor; perhaps even more importantly it provides an avenue for 
constituents to discuss issues and compare notes with each other. Therein lies a potential 
motivation for councillors, who are happy to be led by the central bureaucracy or a 
dominant caucus, to resist ward meetings. They want a quieter life and are content to drift 
along. Such drift should not be permitted to continue. 

Assessment of the Exposure Draft 

Division 5 (Clauses 28 to 36) of the Exposure Draft enumerates the role and obligations of 
councillors. There is no reference to regular councillor ward meetings with constituents. 
Proposed provisions of some relevance (Clause 28(1)(b) and Clause 28(2)(d) are 
inadequate. Relevant clauses should be changed to require each councillor to conduct a 
public meeting with their ward constituents no less than once every six months. 

Public Question Time 

Members of the public should be guaranteed the right to ask questions at Public Question 
Time at council meetings on any matter that relates to council business. It is an essential 
element of democratic process that members of the public retain the right to put questions 
in the recognised public forums of formally constituted council meetings on matters of 
concern to them and, potentially, to the wider public There is currently no guarantee of 
such an avenue. Whilst many councils have a public question time, some councils impose 
unreasonable restrictions on public question time. Boroondara may be the worst of these, 
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and now imposes such extensive restrictions on Public Question Time as to make a 
mockery of the process. 

In April 2015, the Boroondara Council voted by majority to require any question  to be 
related to an item listed on the Council agenda for that meeting; or to have been the subject 
of a prior written enquiry to a Councillor or a member of Council staff, which has received a 
written response. The Council also voted to limit to eleven the number of questions per year 
an individual may ask at Public Question Time. 
 
These provisions are so egregiously manipulative it may take a moment or two for their 
import to register. The notion that you may only ask a question if you have written to the 
Council on the matter previously and to have received a written response from the Council 
is truly Kafkaesque. No surprises are permitted at Public Question Time at Boroondara, 
everything must be "managed" from above. 
 
In coming to the conclusion that such outrageous restrictions must be imposed upon Public 
Question Time, several of the councillors supporting the restrictions provided useful insights 
into their motivation. I have referred to written notes here as no complete record is kept of 
Boroondara Council proceedings, a matter to which I return to below): 
 
"Any of these questions could have been asked by email." 

"Opposition to the restrictions are 'populist.' People get lots of opportunities to ask 
questions in other forums." 

"Most of Boroondara's 160,00 residents are not concerned about the issue. Those who 
haven't responded on the issue have 'spoken loudly.'" 

"Most of the submissions can be traced back to three individuals, two of whom are here 
tonight." 

"We have other means of communication, including emails." 

"It's not a democratic right to be heard." 

"Public Question Time has been hijacked by a couple of individuals for their own purposes." 

"The process is abused by one or two." 

"Those who are opposed to the change include a failed candidate and those associated with 
a particular political party." 

"We have elections every four years." 

"There is nothing interactive in Public Question Time." 

"People use Public Question Time to make implied statements."  
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"There is no diminution of democracy." 

"Questioners have an axe to grind." 

"We shouldn't punish the vast majority." 

"It will only affect a couple of individuals." 

It can be seen that there are some dominant themes in the utterances of members of the 
Council majority: These included the notion that the restrictions were necessary because of 
the alleged misbehaviour of one or two individuals. I took this as an ad hominem attack on 
me, in particular, as I have been a regular participant in Public Question Time and I have 
asked some searching questions of Council. I make no apology for that. I actively 
campaigned against the restrictions. However, there was no avenue available to me in the 
public forum of the Council meeting to refute such slurs. There is the idea that electronic 
communication, one-to-one with the Council, is a reasonable substitute for questioning in 
the public domain. This evades the central point about the value of Public Question Time, 
which is to raise matters of interest in a public forum.  Members of the Council majority also 
contended the proposed changes were a matter of indifference to the majority of 
Boroondara residents. And there was an underlying antipathy towards the idea of local 
activism. 

Several Councillors spoke in opposition to the restrictions. These are some of their remarks: 

"Public Question Time is valuable in its own right." 

"Public Question Time does not make onerous demands on time and resources." 

"All public submissions were opposed to the proposed changes." 

"Twitter and Facebook are not a suitable medium for this purpose." 

"The proposal takes away the right of people to ask a question on an issue that's not on the 
agenda of the meeting." 

"99% of questions that are asked are respectful and thoughtful." 

"It's a denial of the right to be heard." 

"There is no technological substitute for coming to the table of an open meeting to ask a 
question. 

It would be a very sterile meeting if people aren't permitted to ask questions. Council should 
hear from people, even if we do not like what they say." 

"More people submitted on this than the Henley Honda site." 
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"We should applaud the fact that our residents want to engage with us." 

"The proposal is a sledge hammer to smash a nut." 

"The true value of Public Question Time is to raise issues not on the radar." 

"It's an important part of accountability." 

"There are few vexatious questions. None of them have been read out." 

"We should be O.K. with testing questions."  

"52 written responses to a local law change is very high. If the other citizens were informed 
they would be similarly opposed." 

Those councillors who opposed the restrictions were relatively unfazed by the prospect of 
facing searching questioning in Council meetings. Indeed,  they saw such questioning not as 
an affront but something that should come with the job of councillor, and indeed as an 
opportunity for new matters to be raised and addressed.   It was seen as an institution of 
democratic value, not something to be endured. They also recognised, in this context, one-
to-one private communication, electronic or otherwise was not an adequate substitute.  

Assessment of the Exposure Draft 

The Exposure Draft does not mention Public Question Time at all. This is a major omission. 
The Bill should recognise Public Question Time, and do so in the manner in which I have 
indicated here. Every council should be required to have a Public Question Time which does 
not artificially restrict the subject matter, as Boroondara has done, and does not unduly 
restrict the numbers of questions that might be asked by an individual.   

Timely advice of Council meetings and items for debate 

Providing for the timely advice to the public of matters to be debated by forthcoming 
meetings of councils, with the provision of agenda papers, and the opportunity for people 
to make contributions in response to these proposals should be a basic obligation of 
councils. 

There have been cases in recent years where Boroondara has effectively kept proposals 
from public view that should have been declared publicly in a timely manner and to have 
provided opportunity for public input. This included the revised Councillor Code of Conduct 
which was adopted by the Council in February 2017. No opportunity was provided for 
public submissions, either in writing or at the meeting.  

It was my intention to make a submission on that occasion in relation to the matter of 
individual councillor obligations to their electors and, amongst other things, to advocate 
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the requirement for  regular ward meetings with councillors. This matter is discussed 
elsewhere in this submission. 

Assessment of the Exposure Draft 

There appears to be no provision in Division 2 of the Draft Exposure Bill - Procedure and 
Proceedings for the timely public advice of meetings and associated agenda papers, much 
less the opportunity to contribute to debate. This should be remedied. 

Live audio-visual transmission of council proceedings 

Providing for the live audio-visual transmission of council proceedings, and the 
maintenance of electronic records of the meetings should be standard procedure and 
should be required of all councils. The provision should be included in the proposed new 
Act.  

Increasing numbers of councils have decided to do this in recent years, but not Boroondara. 
If it were to be required it would greatly assist public involvement and understanding of the 
business of all councils. It would also provide a disincentive for councillors to disparage the 
purpose and intent of particular unnamed members of the public, such as occurred at the 
meeting in April 2015 which addressed the proposed restriction of Public Question Time in 
Boroondara Council, and referred to elsewhere in this submission. 

I have since then asked Boroondara Council for approval for me to record the proceedings 
of a Council meeting in early 2017. The request was refused by the Mayor on the limited 
grounds that it was not in "accordance with our current practice."  

The Mayor later drew this review of the Local Government Act as a possible avenue for me 
to pursue the matter, which I have done previously. 

In doing so, he suggested that if I propose to the review that audio/video recording of 
Council meetings be mandated I ".... might like to propose that the government protects the 
interests of ratepayers by ensuring councillors have the same level of privilege as applies to 
state politicians in parliament." 

I pursued the matter with the Mayor in asking whether their concern related to exposure to 
legal action for libel or defamation by those who participate in open meetings of the 
Council, or whether there are other specific concerns held by the Council. 

I also asked whether this has been a live issue in recent years and whether the Council has 
developed a publicly advised position on the matter. 

I have no record of a reply from the Mayor. 
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I find the matter of Boroondara's resistance to the audio-visual transmission and recording 
of council proceedings grimly comical, especially in the light of my experience in 2015 when 
the Council restricted Public Question Time and where, in my view, unsustainable 
accusations were made about the actions and motivations of myself and others in the 
defence of an open Public Question Time. This experience makes more compelling the 
argument for the electronic live transmission and recording of council proceedings.  

Assessment of the Exposure Draft 

The Exposure Draft is regrettably silent on the topic of the live audio-visual transmission of 
council proceedings. A provision should be included in the Bill to require the live audio-
visual transmission of meeting proceedings by all councils, and the maintenance of 
electronic records of these meetings.  

Records of Council meetings 

Records of council meetings, including meeting minutes and agenda papers, which people 
can easily access and interrogate on council websites should be maintained for a period of 
no less than ten years. Boroondara currently maintains these records for less than three 
years. Until recently they used to maintain them for about seven years, as I recall, but they 
cut back the record on the bizarre grounds that there was insufficient space available on 
the website and that they seldom received public inquiries for such information.  It should 
be noted in this regard that the reduction in this information coincided with what has been 
characterized as a major upgrading of the Council website. 

I recently asked Boroondara Council to maintain meeting minutes and agenda papers for 
easy access for 10 years. They refused but they did provide me with the information on a 
floppy disc. On my reading of Clause 57 of the Exposure Draft that in doing so they would 
probably comply with this provision. 

Assessment of the Exposure Draft 

Clause 57 of the Exposure Draft (the public transparency principles) provides that 
information should be available publicly, unless expressly prohibited, and that councils 
should facilitate access to such information. This is inadequate. Records of Council 
meetings should be required to be accessible for speedy reference on the Council website 
and be capable of being effectively searched on the site. 

These are but a few of the issues that occur to me and which need to be remedied in the 
new Local Government Act, not only to ensure that we have much more effective and 
democratic government between council elections. 
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OTHER ISSUES 

Penalties under Local Laws 

The scale of penalty available under local laws made by councils under the Local 
Government Act are demonstrably inadequate, capped as they are at 20 penalty units 
($2,000). They have been at this nominal level since 1991 which means that in real terms 
they have diminished by about 37%. Thus, for many purposes these penalties have been 
rendered much less effective. It  is self-evidently inadequate for serious infringements. This 
is notably the case in Boroondara and in other local government areas which, for instance, 
rely on local laws to protect and enhance canopy tree cover on private properties.   

Assessment of the Exposure Draft 

Under Clause 74 (1) of the Exposure Draft, it is proposed to retain the maximum penalty at 
20 penalty units and to adjust the value of each unit by CPI for the period since 1991. This 
rate of penalty is manifestly inadequate for the purpose of maintaining canopy tree cover. 
It may well be inadequate for other purposes as well.  

I recommend that for the purposes of maintaining canopy tree cover on private properties, 
where regulated by local laws, that the maximum penalty be struck at no less than $50,000, 
adjustable annually according to the Consumer Price Index.  

Such a level of penalty would provide a material disincentive against developers who 
remove canopy trees without approval. The current and proposed level of penalty is 
laughably inadequate. 

Service performance in the sector  

There is an urgent requirement for adequate council program performance measures and 
annual public reporting on these measures which would also enable reasonable 
comparisons to be made of the performance of all councils. 

Boroondara's performance measurement and reporting has been inadequate for many 
years. What the Council declares to be a performance measure is in many cases only a 
measure of activity. Much of what ought to be measured is not assessed at all.  

The administration of the local law, introduced in November 2006, and reviewed in 2016 to 
protect canopy trees, is one such case. Early in the piece, I was advised by Council they did 
not know how many trees had been approved for removal under the local law. The speed 
with which applications for removal have been processed was the principal measure of the 
performance of the program. The Council has refused to measure the rate of canopy tree 
loss over the life to date of the local law.  
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There are many other such cases of such failures of performance assessment in 
Boroondara.    

Assessment of the Exposure Draft 

I can find nothing in the Exposure Draft that promotes confidence that performance 
assessment by individual councils will be any more robust in the future. Much less, can one 
be confident that meaningful assessment of the relative performance of different councils 
in the same area of activity will be forthcoming. 

Such measures are particularly important. To take the canopy tree cover issue as an 
illustration of this, we know that canopy tree cover, a key element of environmental 
sustainability is in steep decline in Melbourne. We know that different councils have a 
range of programs which are varied in their effectiveness. Do we know which are the more 
effective, and why they are more effective? No, we have little idea. The proposed bill needs 
to be reviewed so that answers to such questions are available in future.    

Recognition of the Aboriginal people 

Making good the systemic injustices to Aboriginals and Torres Strait Islanders perpetrated 
since 1788 is major unfinished business for all three tiers of government in Australia.  

It is recognised that an Aboriginal Local Government Action Plan is being implemented in 
Victoria. That has not swayed Boroondara Council from recently abandoning a long-
standing Reconciliation Action Plan. It did so surreptitiously, without  formal public report 
to Council. 

More recently still, Boroondara Council abandoned its long-established practice of 
Acknowledgement of Country at Council meetings. It did so in an underhand manner by 
incorporating it into proposed amendments to the Councillor Code of Conduct which it put 
to a Special Meeting of the Council in February 2017. As I have noted earlier, there was no 
opportunity afforded to members of the public to either make written submission in 
response to this proposal nor to speak to it at the Council meeting or any other forum prior 
to the decision being taken. This was obnoxious. 

The Exposure Draft Bill should require Acknowledgement of Country at the commencement 
of the meetings of all councils. It should also require the establishment of Council-based 
Reconciliation Action Plans, including the mandating of regular annual reporting on 
progress in the delivery of the Plan.  

Concluding remarks 

I have set out here just a few of the deficiencies that loom large in the Exposure Draft Bill. 
With the exception of the more general matters discussed at the conclusion of this 
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submission, I have devoted most attention to some key issues that relate to the conduct of 
councils in their interface with their respective publics between the four-yearly council 
elections. They are matters that require reform in the name of democratic process and 
organisational effectiveness.  

When the Boroondara Council considered its response to the Exposure Draft Bill at a 
Services Special Committee meeting held on Monday 13 March 2018 just three people 
spoke to the document. The Boroondara councillors may have taken such low interest as a 
public vote of confidence in its stewardship on their behalf. The more likely explanation of 
the low turn-out is the torpor and dysfunction that has been permitted to engulf the sector 
as a consequence of such poor regulation over the last quarter of a century or so, not only 
in Boroondara, but more generally. The proposals I have made here are a necessary 
starting point in recruiting  the level of informed and engaged public participation required 
to restore local government to a healthy state in Victoria.     

 


