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Local Government Bill – January 2018 Exposure Draft  
Mornington Peninsula Shire Council Submission 

 

Overview 

The Mornington Peninsula Shire Council (the Council) commends the Minister’s efforts to 
modernise and streamline the legislation governing the tier of government that works most 
closely with communities in Victoria. 

The Council is not confident that the Minister will always appropriately exercise the 
significant discretion available in the Local Government Bill to the position of the Minister for 
Local Government. In the absence of Parliamentary oversight, detailed consultation with the 
sector will be necessary before regulations or guidelines are introduced. 

The Council has significant concerns that the removal of a range of prescriptive provisions 
and requiring the Minister to use regulations and guidelines will inappropriately hand the 
Minister (rather than the Parliament) significant policy authority over the role and operations 
of local government.  

Having said this, the Council broadly supports many of the Minister’s initiatives to enhance 
disclosure and transparency particularly in light of the weaker conflict of interest provisions in 
the draft Bill. 

The proposed requirements on Councils for additional plans and policies has significant 
workload implications for most Councils.  

In addition, the powers being given to the Minister to issue guidelines and directions may 
result in even more onerous requirements on Councils particularly if the Minister is reactive 
to unique incidents or circumstances. 

The Council’s position on a range of specific matters is set out below: 
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Electoral structure of a Council 

It is proposed that Councils may be unsubdivided, all single member wards or uniform 
multi-member wards. 

Local Government Act 1989 Local Government Bill Exposure Draft January 2018 
5B Constitution of Council 
(2) A Council may be constituted so that it 
consists of— 
(a) only Councillors elected to represent the 
municipal district as a whole; or 
(b) only Councillors elected to represent 
individual wards into which the municipal district 
is divided. 
 

12 Constitution of a Council 
(4) A Council may be constituted so that it 
consists of— 
(a) all Councillors elected to represent the 
municipal district as a whole; or 
(b) all Councillors elected to represent 
multi-member wards into which the municipal district 
is divided with an equal number of Councillors to 
represent each ward; or 
(b) all Councillors elected to represent single 
member wards into which the municipal district is 
divided. 
 

 

The Council advocates retention of the existing five types of municipal structure because of 
the diversity amongst Victorian municipalities arising from factors including demographics, 
geography and operating budgets. Enabling the Victorian Electoral Commission to choose 
from five options gives it flexibility to adapt the electoral structure to local circumstances. 

Specifically for the Mornington Peninsula Shire Council, the new requirement that 
multi-member wards must have an equal number of Councillors would leave only two 
options: 

 All Councillors representing the municipal district as a whole; or 
 All Councillors representing single member wards. 

This would replace the current structure whereby Council is comprised of two 3 Councillor 
wards, one 2 Councillor ward and three single Councillor wards. Either of the two available 
options under the draft Bill would prove impractical in terms of Councillors representing their 
local communities based on considerations of equitable representation of voter numbers. 
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Owner ratepayers’ enrolment entitlement 

It is proposed to insert a new clause 256(4) ceasing automatic enrolment for owners who 
have their rates notice sent to an address outside the Shire. 

Local Government Act 1989 Local Government Bill Exposure Draft January 2018 
13 Owner ratepayers entitled to be 
enrolled without application 
(1) Subject to subsections (2) and (3), a 
person who on the entitlement date— 
(a) is not a person referred to in section 12; 
and 
(b) is not less than 18 years of age or is 
less than 18 years of age but will attain the age 
of 18 years on or before election day; and 
(c) is the owner of any rateable property in 
the municipal district whether solely or jointly 
with any other person or persons; and 
(d) is not a resident of the municipal 
district— 
is entitled as a ratepayer without application to 
be enrolled on the voters' roll in respect of that 
rateable property. 
(2) For the purposes of subsection (1), only 
2 joint owners are entitled to be enrolled in 
respect of each rateable property. 
(3) A person is not entitled to be enrolled 
under subsection (1) if an occupier is enrolled 
as a ratepayer under section 15 in respect of 
that rateable property. 

256 Owner ratepayers entitled to be enrolled 
without application 
(1) Subject to subsections (2), (3) and (4), a 
person who as at the close of the roll— 
(a) is not a person referred to in section 255; 
and 
(b) is not less than 18 years of age or is less 
than 18 years of age but will attain the age of 
18 years on or before election day; and 
(c) is the owner of any rateable property in the 
municipal district whether solely or jointly with any 
other person or persons; and 
(d) does not have a principal place of residence 
in the municipal district— 
is entitled as a ratepayer without application to be 
enrolled on the voters' roll in respect of the ward in 
which that rateable property is located 
(2) For the purposes of subsection (1), only 
2 joint owners are entitled to be enrolled in respect 
of each rateable property. 
(3) A person is not entitled to be enrolled under 
subsection (1) if an occupier is enrolled as a 
ratepayer under section 258 in respect of that 
rateable property. 
(4) For the purposes of subsection (1)(d), in the 
absence of any other information as to a person's 
place of residence, the person is to be taken not 
to have a principal place of residence in the 
municipal district if it appears from the rate records 
of the Council that the person's address for the 
service of a rate notice is specified as an address 
(not being a post office box) that is located outside 
the municipal district. 
 

 

Proposed clause 256(4) introduces a significant change to voter entitlement, particularly in a 
municipality such as the Mornington Peninsula Shire which has a significant number of 
ratepayers who would be disenfranchised under the proposed drafting. Eligibility to vote 
qualifies candidates to stand for election and proposed clause 256(4) would consequently 
disqualify potential candidates from this ratepayer group. 

The Council seeks reconsideration of proposed clause 256(4) on the basis that its 
implementation would eliminate up to 36,000 or 23.1 per cent of the Mornington Peninsula 
Shire community from voting in general elections. Property owners are significant 
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contributors to the local community, generating economic growth and caring for the 
environment, regardless of whether they reside permanently in the community. 

 

Chief Executive Officer Remuneration Policy 

It is proposed a Chief Executive Officer Remuneration Policy will be mandatory for each 
Council. 

Local Government Act 1989 Local Government Bill Exposure Draft January 2018 
Current Act silent 44 Chief Executive Officer Employment and 

Remuneration Policy 
(1) A Council must develop, adopt and keep in 
force a Chief Executive Officer Employment and 
Remuneration Policy. 
(2) A Chief Executive Officer Employment and 
Remuneration Policy must— 
(a) provide for the Council to obtain 
independent professional advice in relation to the 
matters dealt with in the Chief Executive Officer 
Employment and Remuneration Policy; and 
(b) provide for the following— 
(i) the recruitment and appointment process; 
(ii) provisions to be included in the contract of 
employment; 
(iii) performance monitoring; 
(iv) an annual review. 
(3) A Council must ensure that the Chief 
Executive Officer Employment and Remuneration 
Policy is consistent with the remuneration principles 
contained in the Government of Victoria's Policy on 
Executive Remuneration in Public Entities. 
 

 

Council does not support unilateral application to Council Chief Executive Officers of the 
Remuneration Principles in the Policy on Executive Remuneration in Public Entities. For 
example, Council may require flexibility to increase the proportion of remuneration that is at 
risk depending on achievement of key performance objectives. 

Applying a one size fits all approach to local government Chief Executive Officer 
remuneration across Victoria is unlikely to attract high performing applicants to these roles.  

Councils are diverse in terms of scale and complexity and Councils require flexibility to offer 
tailored remuneration packages to attract the best Chief Executive Officer to serve their 
community. 
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Workforce Plan 

It is proposed to remove employment matters from the Act replacing them with a Workforce 
Plan developed by the Chief Executive Officer. 

Local Government Act 1989 Local Government Bill Exposure Draft January 2018 
94A Functions of the Chief Executive 
Officer 
(1) A Chief Executive Officer is responsible 
for— 
(a) establishing and maintaining an 
appropriate organisational structure for the 
Council; and 
(2) The Chief Executive Officer may 
appoint as many members of Council staff as 
are required to enable the functions of the 
Council under this Act or any other Act to be 
carried out and to enable the Chief Executive 
Officer to carry out her or his functions. 
(3) The Chief Executive Officer is 
responsible for appointing, directing, managing 
and dismissing Council staff and for all other 
issues that relate to Council staff. 
 

45 Functions of the Chief Executive Officer 
(4) For the purposes of subsection (3)(a), a 
Chief Executive Officer must— 
(a) develop and maintain a workforce plan 
that— 
(i) describes the organisational structure of the 
Council; and 
(ii) specifies the projected staffing 
requirements for a period of at least 4 years; and 
(iii) sets out measures to seek to ensure gender 
equity, diversity and inclusiveness; 

 

The draft Bill and accompanying material provide insufficient detail on the policy intent and 
proposed content of workforce plans. In particular, regional and remote Councils encounter 
challenges in recruiting the best employees and the requirement to include diversity and 
other targets may not be practical for all Councils. 

The Council is concerned that removal of employment provisions relating to the senior 
officers creates uncertainty for Councils whose enterprise bargaining agreements do not 
cover senior officers. 
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Governance Rules to Replace Local Laws 

It is proposed to regulate meeting procedures by Councils adopting governance rules. 

Local Government Act 1989 Local Government Bill Exposure Draft January 2018 
Current Act silent 58 Governance Rules 

(1) A Council must develop, adopt and keep in 
force Governance Rules for or with respect to 
the following— 
(a) the conduct of meetings of the Council; 
(b) the conduct of meetings of delegated 
committees; 
(c) the conduct of joint meetings of Councils; 
(d) the form and availability of meeting records; 
(e) the election of the Mayor and the Deputy 
Mayor; 
(f) the disclosure of a conflict of interest by a 
member of Council staff when providing advice to 
the Council; 
(g) any other matters prescribed by the 
regulations. 
(2) The Governance Rules must provide for a 
Council to— 
(a) consider and make decisions on any matter 
being considered by the Council fairly and on the 
merits; and 
(b) institute decision making processes to 
ensure that any person whose rights will be directly 
affected by a decision of the Council is entitled to 
communicate their views and have their interests 
considered. 
(3) A Council must comply with its Governance 
Rules. 
 

 

The Council advocates for the retention of existing arrangements whereby meeting 
procedures are regulated through a local law rather than via adoption of policy setting out 
governance rules. In particular, the Minister’s proposed new power to direct a Council to 
amend, discontinue or replace its governance policies or processes undermines the 
autonomy of local government even if the Minister does not exercise the power. 

  



 
 

     
 

P a g e  | 7 

Procurement Policy 

It is proposed to mandate a procurement policy be adopted at the start of each Council term. 

Local Government Act 1989 Local Government Bill Exposure Draft January 2018 
186A Procurement policy 
(1) A Council must prepare and approve a 
procurement policy. 
(2) A Council must within 12 months after 
the commencement of section 67 of the Local 
Government Amendment (Councillor 
Conduct and Other Matters) Act 2008 prepare 
and approve a procurement policy. 
(3) A procurement policy must include any 
matters, practices or procedures which are 
prescribed for the purposes of this section. 
(4) A Council must have regard to 
guidelines made under subsection (5) in 
preparing a procurement policy. 
(5) The Minister may make guidelines with 
respect to the form or content of a procurement 
policy. 
(6) Guidelines made under subsection (5) 
must be published in the Government Gazette. 
(7) At least once in each financial year, a 
Council must review the current procurement 
policy and may, in accordance with this section, 
amend the procurement policy. 
(8) A copy of the current procurement 
policy must be available for inspection by the 
public— 
(a) at the Council office; and 
(b) on the Council's Internet website. 
(9) A Council must comply with its 
procurement policy. 
(10) In this section procurement policy 
means the principles, processes and 
procedures that will apply to all purchases of 
goods, services and works by the Council. 
 

147 Procurement Policy 
(1) A Council must prepare and adopt a 
Procurement Policy which specifies the principles, 
processes and procedures applying in respect of 
the purchase of goods and services by the Council, 
including for the carrying out of works. 
(2) A Procurement Policy must seek to promote 
open and fair competition. 
(3) A Procurement Policy must include the 
following— 
(a) a description of the circumstances in which 
the Council must invite a tender or seek an 
expression of interest; 
(b) a description of how the Council will seek 
collaboration with other Councils and public bodies 
in the procurement of goods or services; 
(c) any other matters prescribed by the 
regulations. 

 

Implementation of principles based approach to procurement policy is supported by Council. 
However, regulations must ensure consistency of procurement processes in the local 
government sector to streamline and simplify the sector’s vendor engagement. 
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Councillor Conduct Framework 

It is proposed to retain the existing legislative provisions, with Councillors’ right to 
representation watered down and strengthened sanctions. 

Local Government Act 1989 Local Government Bill Exposure Draft January 2018 
76C Councillor Code of Conduct 
(3) A Councillor Code of Conduct— 
(a) must include the internal resolution 
procedure for dealing with an alleged 
contravention of the Councillor Code of Conduct 
by a Councillor; 
(b) may set out processes for the purpose 
of resolving an internal dispute between 
Councillors; 
(c) must include any provisions prescribed 
for the purpose of this section; 
(d) must include provisions addressing any 
matters prescribed for the purpose of this 
section; 
(e) may include any other matters relating 
to the conduct of Councillors which the Council 
considers appropriate. 
 

179 Councillor Code of Conduct 
(1) A Council must develop a Councillor Code 
of Conduct. 
(2) The purpose of the Councillor Code of 
Conduct is to— 
(a) set the standards of behaviour expected to 
be observed by Councillors in the course of 
performing their duties and functions as Councillors; 
and 
(b) provide for an agreed internal resolution 
process for responding to Councillor behaviour that 
does not comply with the standards of behaviour set 
out in the Councillor Code of Conduct. 

 

The Council advocates strongly for the Minister to prepare a mandatory Councillor Code of 
Conduct that would apply to all Councils. 

This would: 

 hold all Victorian Councillors to the same standards of conduct and behaviour and 
could be updated from time to time as risks emerge and community expectations 
change; and 

 remove Councils’ capacity to weaken their Codes over time. 

Council’s view is that this would not erode the independence of local government. 
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Conflict of Interest 

It is proposed to simplify the conflict of interest provisions removing 7 existing types of 
conflict with poorly defined general and material conflicts of interest. 

Local Government Act 1989 Local Government Bill Exposure Draft January 2018 
77A Direct and indirect interests 
(1) A relevant person has a conflict of 
interest in respect of a matter if the relevant 
person has a direct interest or indirect interest in 
the matter. 
(2) A relevant person has a direct interest 
in a matter if the relevant person has an interest 
of a kind described in section 77B. 
(3) A relevant person has an indirect 
interest in a matter if the relevant person has— 
(a) a close association as specified in 
section 78; or 
(b) an indirect financial interest as specified 
in section 78A; or 
(c) a conflicting duty as specified in 
section 78B; or 
(d) received an applicable gift as specified 
in section 78C; or 
(e) become an interested party as specified 
in section 78D; or 
(f) a residential amenity that may be 
altered as specified in section 78E. 
(4) A relevant person does not have a 
conflict of interest in a matter if the direct 
interest or indirect interest of the relevant person 
is so remote or insignificant that the direct 
interest or indirect interest could not reasonably 
be regarded as capable of influencing any 
actions or decisions of the relevant person in 
relation to the matter. 
(5) A relevant person does not have a 
conflict of interest in a matter if the direct 
interest or indirect interest the relevant person 
holds— 
(a) is held as a resident, ratepayer or voter 
and does not exceed the interests generally 
held by other residents, ratepayers or voters; or 
(b) is held in common with a large class of 
persons and does not exceed the interests 
generally held by the class of persons. 
(6) A relevant person does not have a 
conflict of interest in a matter if the relevant 
person— 
(a) does not know the circumstances that 
give rise to the conflict of interest; and 
(b) would not reasonably be expected to 
know the circumstances that give rise to the 
conflict of interest. 

166 General conflict of interest 
(1) Subject to section 168, a relevant person 
has a general conflict of interest in a matter if an 
impartial, fair-minded person would consider 
that the person's private interests could result in that 
person acting in a manner that is contrary to their 
public duty. 
167 Material conflict of interest 
(1) Subject to section 168, a relevant person 
has a material conflict of interest in respect of a 
matter if an affected person would gain a benefit or 
suffer a loss depending on the outcome of the 
matter. 
(2) The benefit may arise or the loss incurred— 
(a) directly or indirectly; or 
(b) in a pecuniary or non-pecuniary form. 
(3) For the purposes of this section, any of the 
following is an affected person— 
(a) the relevant person; 
(b) a family member of the relevant person; 
(c) a body corporate of which the relevant 
person or their spouse or domestic partner is a 
Director or a member of the governing body; 
(d) an employer of the relevant person, unless 
the employer is the Crown or a statutory body 
established by or under any Act for a public purpose 
and is not affected by the matter; 
(e) a business partner of the relevant person; 
(f) a person for whom the relevant person is a 
consultant, contractor or agent; 
(g) a beneficiary under a trust or an object of a 
discretionary trust of which the relevant person is a 
trustee; 
(h) a person from whom the relevant person 
has received a disclosable gift. 
(4) For the purposes of subsection (3)(h), 
disclosable gift means one or more gifts with a 
total value of, or more than, the gift disclosure 
threshold, received from a person in the 5 years 
preceding the decision on the matter— 
(a) if the relevant person held the office of 
Councillor, was a member of Council staff or was a 
member of a delegated committee at the time the 
gift was received; or 
(b) if the gift was, or gifts were, or will be, 
required to be disclosed as an election campaign 
donation. 
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The Council strongly advocates for retention of the conflict of interest provisions in the 
existing Act. Extensive legislative provisions for conflict of interest are appropriate in light of 
the close proximity of Councillors to the local community and local issues. Imprecision in the 
proposed drafting exposes the Council to additional legal costs to attempt to avoid 
misinterpretation as well as potential liabilities due to misinterpretation. 

In addition, in many municipalities Council staff live in the same municipality they work in. 
The Council also seeks reinstatement of the list in section 79C of the current Act which sets 
out situations where conflict of interest is taken to not occur. 

Elections 

It is proposed that the Minister determine a uniform voting system at least 12 months before 
each general election. 

Local Government Act 1989 Local Government Bill Exposure Draft January 2018 
41A Election or poll by postal voting 
(1) Subject to subsections (2A) and (2B), a 
Council may decide that all voting at an election 
or at a poll of voters is to be by means of postal 
voting. 
 

276 Voting system 
(7) In this section, voting system means— 
(a) postal voting; or 
(b) attendance voting; or 
(c) any other form of voting determined by the 
Minister. 
 

 

The Council supports retention of Council’s discretion to retain both postal and attendance 
voting on the basis that each Council is best placed to tailor voting method to the needs of 
local communities. 
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The Mayor and Deputy Mayor 

It is proposed to mandate election of a Deputy Mayor by each Council and enable the Mayor 
to be removed by a ¾ majority of all Councillors.. 

Local Government Act 1989 Local Government Bill Exposure Draft January 2018 
Current Act is silent 21 Role and powers of the Deputy Mayor 

The Deputy Mayor must perform the role of the 
Mayor and may exercise any of the powers of the 
Mayor if— 
(a) the Mayor is unable for any reason to 
attend a Council meeting or part of a Council 
meeting; or 
(b) the Mayor is incapable of performing the 
duties of the office of Mayor for any reason, 
including illness; or 
(c) the office of Mayor is vacant. 
 

 

The Council supports mandatory election of Deputy Mayors for consistency across the 
sector and advocates strongly for remuneration for Deputy Mayors based on a reasonable 
proportion of Mayoral allowances. 

The Council supports retention of the election of a Mayor for a one or two year term at the 
discretion of the Council. 
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Appointment of Committee Chairs 

It is proposed to expand the role of the Mayor to appointing Councillors to chair delegated 
committees. 

Local Government Act 1989 Local Government Bill Exposure Draft January 2018 
87 Special committee meetings 
(2) The Council may appoint a Chairperson 
for a special committee. 
(3) If the Council has not appointed a 
Chairperson under subsection (2), the members 
of a special committee must appoint a 
Chairperson. 
 

18 Specific powers of the Mayor 
The Mayor has the following specific powers— 
(a) to appoint a Councillor to be the chair of a 

delegated committee; 
 

 

The Council advocates to retain appointment of Council representatives to be by the Council 
rather than the Mayor. Formal whole of Council involvement supports democratic Council 
decision making.  

Giving the Mayor this specific power will diminish the authority and input of other Councillors 
into these important representational arrangements. In some circumstances, unilateral 
decision making by the Mayor could cause unnecessary disruption and/or marginalise 
Councillors who are non-aligned or from gender or culturally diverse backgrounds,to the 
detriment of good governance. 
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Confidential Information 

It is proposed to define confidential information in the definitions section of the new Act and 
remove section 89(2)(i) which allowed Councils to close a meeting to the public by 
resolution. 

Local Government Act 1989 Local Government Bill Exposure Draft January 2018 
(2) For the purposes of this section, 
information is confidential information if— 
(a) the information was provided to the 
Council or a special committee in relation to a 
matter considered by the Council or special 
committee at a meeting closed to members of 
the public and the Council or special committee 
has not passed a resolution that the information 
is not confidential; or 
(b) the information has been designated as 
confidential information by a resolution of the 
Council or a special committee which specifies 
the relevant ground or grounds applying under 
section 89(2) and the Council or special 
committee has not passed a resolution that the 
information is not confidential; or 
(c) the information has been designated in 
writing as confidential information by the Chief 
Executive Officer specifying the relevant ground 
or grounds applying under section 89(2) and the 
Council has not passed a resolution that the 
information is not confidential. 
 

confidential information means the following 
information— 

(a)  Council business information, being 
information that would prejudice the Council's 
position in commercial negotiations if prematurely 
released; 
(b)  Council security information, being 
information that if released is likely to endanger the 
security of Council property, Councillors or 
members of Council staff; 
(c)  land use planning information, being 
information that if prematurely released is likely to 
encourage speculation in land values; 
(d)  law enforcement information, being 
information which if released would be reasonably 
likely to prejudice the investigation into an alleged 
breach of the law or the fair trial or hearing of any 
person; 
(e)  legal privileged information, being 
information to which legal professional privilege or 
client legal privilege applies; 
(f)  personal information, being information 
which if released would result in the unreasonable 
disclosure of information relating to the personal 
affairs of any person; 
(g)  private commercial information, 
being information provided by a business, 
commercial or financial undertaking that relates to 
trade secrets or information that if released would 
unreasonably expose the business, commercial or 
financial undertaking to disadvantage; 
(h)  internal resolution information, being 
information specified in section 181(4); 
(i)  Councillor Conduct Panel confidential 
information, being information specified in section 
204; 
(j)  information prescribed by the regulations to 
be confidential information for the purposes of 
this definition; 
 

 

Council supports proposed drafting that aligns the definition of confidential information with 
exemptions from disclosure under the Freedom of Information Act 1982. This provides a 
uniform and strict interpretation of confidential items that is understood by the community. 
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