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Aims of this guide:

•	 To increase awareness about the dangers of exposure to secondhand smoke among the strata community;

•	� To enable tenants, owners and owners’ corporations to increase their skills and confidence to implement non-
smoking  by-laws in strata-titled properties; and    

•	 To enable Strata Managers to facilitate and support this process.

Smoking is a common source of tension between neighbours living in strata titled properties. Secondhand smoke 
increases the risk of lung cancer and heart disease in adults; asthma and breathing problems in children; and SIDS in 
babies. In higher density housing, such as apartment blocks, tobacco smoke is notoriously difficult to contain. In many 
cases, residents are unsure about their rights and responsibilities when it comes to smoke drift. 

This guide is a joint initiative of the Australian Council on Smoking and Health (ACOSH) and Cancer Council Western 
Australia (CCWA)*. It aims to support residents to introduce a non-smoking by-law that provides clear guidance, reduces 
exposure to secondhand smoke and makes conflicts easier to manage. 

Although it is usually possible and lawful for the owners’ corporation (also called ‘body corporate’) to add a non-smoking 
by-law, there are several barriers: awareness is low, the procedure is complex and advice may be needed to prepare a by-
law that is valid and enforceable. 

This guide provides practical assistance in the form of sample non-smoking by-laws and detailed information about the 
procedure for adding a by-law. 

If you would like further information, or have a success story to share, we would love to hear from you:

Australian Council on Smoking and Health
334 Rokeby Road, Subiaco, WA 6008
(08) 6365 5436
acosh@acosh.org

Make Smoking History
Cancer Council WA 
(08) 9212 4333
www.cancerwa.asn.au

Strata Law Reform in Western Australia

This guide is based on the requirements of the legislation current at February 2018. The Strata Titles Act 1985 (WA) is 
being reformed and the drafting of an amendment Bill is underway. ACOSH and CCWA have been advocating for a 
model by-law on smoking to be included in the new legislation. We have recommended a model by-law that prohibits 
smoking in common areas, and prohibits smoking within lots where smoke is penetrating to other lots.1

*ACOSH and CCWA are not able to give legal advice. This guide is not intended to give legal advice and should not be relied upon as advice in dealing with any particular situation. The information contained 
within this guide is of a general informational nature only.
1 Bell, J, Dale, B, Kameron, C, Havill M. Sharing the air: the need for start law reform to reduce second-hand smoke exposure in multiunit housing in Australia. Journal Law and Medicine. 2018; 25, 465.
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What is the issue?

Tobacco smoking is still the leading cause of preventable disease and premature death in Australia.2 Two-thirds of Australian 
smokers are likely to die because they smoked, and smoking will cause the deaths of 1.8 million smokers now alive.3

Secondhand tobacco smoke is a preventable cause of death and disease, and there is no safe level of exposure.4   In 2015, 419 
hospitalisations and 829 hospital bed-days were registered in Western Australia due to exposure to secondhand smoke.5

Within multi-unit housing, secondhand tobacco smoke is not easily contained.  Tobacco smoke can contaminate non-smoking 
units and common areas via open doors and windows, cracks in walls, floors and ceilings, shared ventilation, gaps around 
plumbing, gaps under doors or through poor insulation.6 

There is a small but growing body of research suggesting potential health harm from the infiltration of tobacco smoke into the 
homes of non-smokers. Using air quality monitoring, researchers found that secondhand smoke spreads throughout multiunit 
residential blocks, contaminating apartments where there is no active smoking.7 An Australian study also found that people 
living in multiunit housing are 19 per cent more likely to report exposure to secondhand smoke inside their home than people 
living in detached houses.8

A survey of Western Australian residents of strata-titled properties in 2016 found that almost 60 per cent had been exposed to 
secondhand smoke inside their home, and 32 per cent of those smelt cigarette smoke daily. Less than half of the respondents 
were aware that a by-law could be introduced to prohibit smoking anywhere on the property.9

A survey of Western Australian Strata Managers revealed some confusion about the procedures to implement smoke-free by-
laws.  Most (83 per cent) of the Strata Managers surveyed had experienced multiple smoke drift disputes in the properties they 
managed, but only 10 per cent had successfully implemented a smoke-free by-law.10

What are the health effects of exposure to secondhand smoke?

Secondhand smoke is a combination of thousands of chemical compounds, including at least 250 chemicals known to be 
toxic or carcinogenic. More than 50 known or suspected carcinogens11 have been found in secondhand smoke and include 
substances known to affect the central nervous system, the immune system, the heart and the liver, and cause eye, skin and 
respiratory problems.12  

The World Health Organization recognises that secondhand tobacco smoke is a preventable cause of death and disease, and 
there is no safe level of exposure. Among adults it is a known cause of cancer, respiratory and cardiovascular diseases, and 
among infants it has been shown to contribute to sudden infant death syndrome (SIDS), low birth weight, lower respiratory 
tract illness, middle ear disease and asthma.13

Compared with adults, children are particularly susceptible to the effects of secondhand smoke due to their higher breathing 
rates per body weight, their greater lung surface area relative to adults, and the comparative immaturity of their lungs. Infants 
and children are also generally unable to control their environment, and therefore cannot take steps to avoid exposure to 
secondhand smoke.14 

Children are most likely to be exposed to secondhand smoke in the home, and because exposure can be so widespread, even 
comparatively small increases in disease risk may translate into a substantial burden of disease in infancy and childhood.15
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What are the advantages of smoke free strata housing?

There are compelling reasons to implement smoke-free housing from a health perspective.  It also has financial benefits, 
reduces the risk of fire, avoids potential legal liability for health problems resulting from smoke drift, and is supported by the 
community, including many smokers. 

Health benefits

The scientific evidence leaves no doubt, smoke-free building policies are the most effective way to protect residents from the 
devastating effects of secondhand tobacco smoke exposure.16 

Smoke-free housing results in a safer, healthier living environment for everyone.  Additionally, the adoption of smoke-free 
policies at home appears to promote anti-smoking attitudes among young people, and reduces the progression to smoking 
experimentation among young people who live with non-smokers.17  These policies also appear to reduce consumption of 
tobacco products 18 , 19  as well as increase the success of quitting among adult smokers and reduce relapse.20 

Financial benefits

There are numerous financial benefits of smoke-free homes for both tenants and owners. These include lower cleaning costs, 
better re-sale value and a reduced risk of fire.21

Smoke-free apartments have been shown to have lower cleaning costs for owners of units who are selling or leasing their 
properties as tobacco smoking leaves smoke residue on walls and curtains. Smoke can cling to surfaces long after an active 
smoker has left and this lingering smoke can continue to cause health hazards by releasing chemicals in to the air. This is known 
as third-hand smoke. 

Smoke-free homes carry a reduced risk of fire and other cigarette-related damage such as burn marks on carpets, furniture 
and counters thereby reducing repair or replacement costs. Fires attributed to smoking still contribute substantially to the 
social costs of tobacco smoking. 

Legal benefits

Providing smoke-free housing means that landlords may be protected from legal claims by tenants who are exposed to 
secondhand smoke. In a case heard by the Civil and Administrative Tribunal in New South Wales,22  a landlord was ordered 
to pay compensation because he had failed to prevent the tenant from experiencing severe smoke-penetration from a 
neighbouring apartment. The smoke had caused the tenant and her young daughter to feel unwell. The tribunal found that 
the landlord had breached the tenancy agreement by failing to provide premises fit for habitation. The landlord could have 
asked the owners’ corporation to introduce a by-law to ban smoking, apply for an order that the smoker stop smoking or 
undertake repairs to prevent smoke from passing between the neighbouring units.23 

Though informative of the types of cases that can occur and being potentially of persuasive authority, it is noted that the Civil 
and Administrative Tribunal in New South Wales based its decision under legislation different to that which applies in Western 
Australia and with regard to the terms of the lease that applied in that case.  The same or similar result may not necessarily 
occur in Western Australia.
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How can current disputes about smoke drift be resolved?

Exposure to secondhand smoke in strata housing can cause considerable distress and tension between neighbours. In 
the first instance, the owner or tenant may be able to discuss the issue with the neighbour, but only if they feel safe and 
comfortable approaching them. The neighbour may not have been aware that their smoking was affecting others and may 
be able to take action to prevent further exposure. 

In some cases, however, the exposure will continue even though the smoker is aware that their cigarette smoke is penetrating 
other lots or drifting onto common property. In this situation, it would be advisable to contact the Council of Owners or 
the Strata Manager, if one has been appointed to manage the property. They may wish to see a log book recording the 
frequency and extent of the exposure to secondhand smoke. If satisfied that the smoker is causing a nuisance, the Council 
of Owners or the Strata Manager (on behalf of the Council) can send a letter to the resident alleging a breach of the by-laws 
and seeking compliance. 

If the nuisance continues, a formal notice of breach letter can be sent. If the dispute remains unresolved, the person affected 
by the smoking can make an application to the State Administrative Tribunal, which hears strata title matters. This is relatively 
informal and inexpensive. Parties are usually required to attend mediation and disputes are often resolved through this 
process. If, however, the matter progresses through to a hearing, and the applicant is successful in proving a nuisance, the 
Tribunal is able to make a range of orders to resolve the dispute. For example, the smoker could be ordered not to smoke on 
their balcony, on common property or within a certain distance of other lots.

Case Study 1:  Large strata building in Victoria Park 

Several occupiers at Centre Park complained to the Strata Manger about constant exposure to second-hand smoke, 
concerned about the health effects the exposure was causing. 

The Strata Manager was familiar with the smoke free by-law process and contacted ACOSH.

The best option for Centre Park was a smoke free schedule two by-law. The schedule two by-law prohibits the use of all 
tobacco products on common property and states that owners and occupiers shall ensure that the use of any tobacco 
products on their lot does not interfere with the peaceful enjoyment of others.  

The Owners were notified of the proposed by-law through the Annual General Meeting agenda, 21 days prior to the 
meeting. To pass, the by-law needed to be approved by at least 50% of the voters and opposed by no more than 25%.  All 
present at the AGM passed the motion and a 28-day waiting period was required for any who were unable to attend. No 
owner opposed the by-law during the following 28 days.

Minutes included a letter noting the new by-law and an email was sent to all owners, property managers and tenants after 
the AGM. Smoke free signage was installed within 6 weeks of approval. 

The by-law was enforced through Council of Owners monitoring and subsequent contact via email or phone to anyone 
found offending against the by-law. Information about the by-law is provided to property managers and to anyone who 
buys a unit in the complex.

The aim of the smoke free by-law was to create clean and healthy air in a shared environment.  It is not intended to isolate 
people who smoke. The Strata Manager and the Council of Owners acted on behalf of the 90 occupiers at Centre Park 
and the numerous daily visitors.



Adding a smoke-free by-law can provide guidance and clarity to residents, prevent smoking disputes and make it easier to  
deal with them if they occur in the future.25  

If you are an owner and are concerned about smoke drift in a strata-titled complex, you could consider following the  
steps below. 

If you are a tenant, you will need to advocate to an owner to take the steps below.

Oceanside is a strata complex in Perth, Western Australia. Residents enjoy its beach-side location, with great views and sea 
breezes. This enjoyment, however, was being compromised for a number of residents by the smoking of neighbours. The 
units are very close together and most smokers don’t smoke inside, so the smoking happens just outside the units. Tobacco 
smoke was regularly drifting into the units of non-smokers. 

After being contacted by a number of concerned residents, over many years, the Council of Owners decided to consider 
introducing a smoke-free by-law. The Chair of the Council was put in touch with ACOSH. The Council was already familiar 
with the dangers and discomforts of secondhand smoke, though the information ACOSH provided was still sobering. This, 
along with the news of other efforts all around the country to go ‘smoke free’, and the small grant ACOSH offered to cover 
the costs of introducing such a by-law, affirmed the Council’s wish to act. 

The Council of Owners deemed it their responsibility to ensure that the complex was a safe and healthy environment in 
which to live and enjoy, including for the young children that live there or visit and play on the common grounds. They also 
believed it would enhance the value of the property, given the increasing concern around this issue. And it would ensure 
any future liability for not acting, having become aware of the issues, was avoided. 

At the same time, the Council remained conscious of those who wished to smoke. So they sought to introduce the by-law 
gradually, allowing time for people to adjust and get used to the new arrangements. This wasn’t about vilifying or making 
things difficult for smokers, just about making sure everyone had the ability to enjoy their home without the dangers and 
discomforts of second-hand smoke. There remain places outside the east and west boundaries of the property that are 
available for people to smoke, and within each unit, if owners are inclined to permit that. 

With assistance from ACOSH to cover some costs, the Council of Owners successfully adopted a Schedule Two by-law at 
their Annual General Meeting. The Schedule Two by-law prohibits the use of all tobacco products on common property 
and also states that proprietors and occupiers shall ensure that the use of any tobacco products on their lot does not 
interfere with the peaceful enjoyment of others.

The Council was successful in making the complex a safer and healthier environment for all, protecting the residents and 
visitors from the harmful effects of second-hand smoke.

3.   How can smoke free strata 
housing be achieved?

Case Study 2:  Oceanside Apartments 
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STEP 1: Check current by-laws

Standard by-laws (which are deemed to apply unless they are changed by the strata company) are set out in Schedule One 
and Schedule Two to the Strata Titles Act 1985 (WA). The standard by-laws deal with common management issues such as 
the drying of laundry items, garbage disposal, floor coverings and the parking of vehicles. Your strata manager should be able 
to provide you with a copy of the by-laws. Check whether there are already any smoking restrictions included in the by-laws. 

Many strata titled properties prohibit smoking on common property (eg. foyers, corridors, stairwells, pool areas, elevators, 
gyms etc) but may not have a by-law that specifically deals with this issue. Schedule 1 by-law 1(2)(a) requires owners and 
occupiers to use and enjoy the common property in such a manner as not to unreasonably interfere with the use and 
enjoyment thereof by other owners, occupiers, residents or their visitors. Many strata companies rely on this by-law to adopt 
a non-smoking policy in common areas. Non-smoking signs are used to make all users of the common property aware of  
this policy.

STEP 2: Assess level of support for non-smoking by-law

Contact your strata manager and advise him or her that you are concerned about smoke drift in the complex.  You can also 
ask for the issue to be discussed at the next meeting of the Council of Owners. 

If you are on the Council of Owners, at the next meeting you could provide the others with the information in this guide 
about the health effects of secondhand smoke and the advantages of smoke free strata housing.

STEP 3: Put smoking on the agenda

You will need to get smoking on the agenda for the strata company’s next annual general meeting. 

If possible, it is easiest to wait until eight or so weeks before the strata company’s annual general meeting before contacting 
your Strata Manager to let him or her know that you are advocating for a new non-smoking by-law. If you cannot wait until 
the next annual general meeting, you will need to call for an extraordinary general meeting by writing a letter to the Strata 
Manager, which has been signed by owners entitled to a quarter or more of the aggregate unit entitlement of the lots.

Write to the Strata Manager to advise that you wish to have smoking restrictions included as an item of special business on 
the agenda for the general meeting. It can be raised either as:

1.	 an item for discussion only; or

2.	 a motion (on which there will be a vote on a resolution)

STEP 4: Propose a resolution

If smoking is included on the agenda as an item for a motion rather than discussion, then the motion should propose a special 
resolution (for a Schedule 2 by-law) or a resolution without dissent (for a Schedule 1 by-law) on which the quorum can vote. 
This means that you will need to propose a valid non-smoking by-law. You can use or adapt any of the example non-smoking 
by-laws set out in this guide. The Strata Manager might insist, however, that the non-smoking by-law be drafted by a  
qualified lawyer.

The resolution should clarify whether the by-law is to be added as a Schedule 1 or Schedule 2 by-law. It is important to make 
this distinction because there are different voting requirements depending on which Schedule is used. We recommend that 
you read the Legal Considerations (next page) before beginning to prepare a non-smoking by-law.
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Legal Considerations

For completeness, it is important for the Strata Company to be aware of certain legal considerations concerning non-smoking 
by-laws. The addition of any new by-law, whatever its subject, does carry some legal risk because it may be challenged in the 
State Administrative Tribunal by an aggrieved resident. In summary, a valid non-smoking by law must:

•	 not be inconsistent with the Strata Titles Act 1985 (WA)

•	 be made with power

•	 be made in accordance with the Strata Titles Act 1985 (WA)

•	� not be capable of operating so as to prohibit or restrict the devolution of lots or any transfer, lease, mortgage or other 
dealing therewith.

•	 have regard to the interests of all proprietors in the use and enjoyment of their lots and the common property

•	 not unlawfully discriminate

These requirements are discussed further below.

Consistency with the Strata Titles Act 1985 (WA)

The by-laws must not contradict the provisions of the Strata Titles Act 1985 (WA) or Regulations. It is unclear how the 
requirement for consistency might apply in the case of a non-smoking by-law. Non-smoking by-laws that adopt the existing 
language in the Act around ‘nuisances’ and ‘hazards’ are more likely to be seen as consistent with the Act.

Power of the Strata Company to make a non-smoking by-law

Section 42 of the Strata Titles Act 1985 (WA) empowers the strata company to make by-laws, not inconsistent with the Act, 
for matters relating to the management, control, use and enjoyment of the lots and any common property. The ‘control’ 
power suggests that strata companies in WA have power to completely prohibit smoking in both common areas and within 
lots, but there is no clear case authority for this proposition.  

Although not binding precedent in Western Australia, in New South Wales the Supreme Court upheld the validity of a by-law 
that prohibited smoking within lots and common property, by owners, occupiers or invitees.26  The court held that the by-law 
did not operate so as to prohibit or restrict the lease of a lot within the strata plan. Although the potential pool of tenants was 
reduced as a result of the non-smoking by-law, any person whatsoever was still free to purchase or to take a lease of the lots. 
Those persons were not allowed, however, to smoke or allow smoking within the lot.

Procedural validity

The Strata Titles Act 1985 (WA) provides a detailed procedure for adding a Schedule 1 or 2 by-law. This procedure (See 
Appendix 1) must be followed correctly to ensure that any non-smoking by-law is added lawfully.

Discrimination

A non-smoking by-law does not prevent smokers from residing in the strata complex, but they must be willing and able to 
abide by the by-laws. Smokers are not a protected class under anti-discrimination legislation. However, there may be room for 
legal argument that addiction suffered by smokers could be considered an ‘impairment’ and, persons having that impairment 
ought not be discriminated against in relation to accommodation under the Equal Opportunity Act 1984 (WA). There is 
uncertainty, however, about whether the Equal Opportunity Act 1984 (WA) applies to strata schemes at all. Strata schemes are 
groups of private properties that are not open to members of the general public. Unlike individual landlords, it could be argued 
that owners’ corporations do not offer or provide ‘accommodation’ for the purposes of anti-discrimination legislation. The 
proper application of principles regarding ‘discrimination’ in this area remains unclear.

26 Salerno v Proprietors of Strata Plan No 42724 (Unreported, Supreme Court of New South Wales,  Equity Division, Windeyer J, 5 April 1997).
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Having regard to the interests of all proprietors in the use and enjoyment of their 
lots and the common property

There is also room for argument that if a Strata Company proposed to impose a total prohibition on smoking ‘within’ a lot 
where that does not impact on others, the by-law may be liable to be invalidated by the Tribunal for not having regard to the 
interests of all owners in the use and enjoyment of their lots or the common property.

Therefore, it may be possible to ‘ban’ smoking outright (whether it potentially affects others or not) in a strata complex to 
create a truly ‘smoke free’ building but the legal position is as yet unclear. A more cautious approach might be to simply seek to 
control smoking only to the extent it has the potential to cause harm to other occupiers. 

In any case in which it is sought to limit smoking within an owner’s lot, it would be useful for processes to be put in place to test 
(and if necessary gather evidence of) whether the smoking sought to be regulated (e.g. from within a lot or on balconies) might 
or will affect other persons in other lots or common areas.  

What process will be appropriate depends, of course, on the individual circumstances of the strata complex but can range from 
obtaining an expert opinion, to installation of smoke detectors to record second hand smoke creep, taking statements from 
occupants or keeping a record of complaints about smoking. 

Schedule 1

If the proposed by-law is for a blanket ban on smoking within lots (including on balconies and private courtyards), then it 
should be added under Schedule 1 of the Act. If the strata company is small and the by-law has full support of all the  
owners, adding the by-law under Schedule 1 could be a suitable option. This requires that the by-law is passed by resolution 
without dissent.

Example A)  Schedule 1 non-smoking by-laws

The Owners of [insert the name of the scheme as shown on the strata plan] Strata Plan [insert the number of the strata 
plan) resolve without dissent pursuant to s 42 of the Strata Titles Act 1985 (WA) to make an additional Schedule 1 by-law in 
the following terms:

1.	 The proprietor or occupier of the lot must not smoke nor allow smoking within a lot or within the common property.

2.	� Without limiting para (1), the proprietor or occupier of a lot must not allow any invitee to his lot to smoke within the lot or 
upon the common property.

	� Example B)  Schedule 1 non-smoking by-law

�	� The Owners of [insert the name of the scheme as shown on the strata plan] Strata Plan [insert the number of the strata 
plan) resolve without dissent pursuant to s 42 of the Strata Titles Act 1985 (WA) to make an additional Schedule 1 by-law 
in the following terms:

1.	 For the purposes of this by-law:

	 a)	� all words and phrases that are defined in s 3(1) of the Strata Titles Act 1985 (WA) (Act) have the meaning ascribed to 
them therein, unless the contrary intention appears;

	 b)	� “to smoke” means to draw into the mouth and puff out the smoke of ignited tobacco or the like, as from a cigarette, 
pipe or cigar;

	 c)	� Private Balcony” means a balustraded or raised and railed platform projecting from the wall of a Lot and with access 
from an upper-floor window or door;

	 d)	 “Private Courtyard” means an outdoor space partially or completely enclosed by walls adjoining a Lot.

2.	� Proprietors and Occupiers must not smoke or permit any invitee to smoke on Common Property, or on Private Balconies 
or Private Courtyards.



�Example A) Schedule 2: non-smoking by-laws

	� The Owners of [insert the name of the scheme as shown on the strata plan] Strata Plan [insert the number of the strata 
plan) specially resolve pursuant to s 42 of the Strata Titles Act 1985 (WA) to make an additional Schedule 2 by-law in the 
following terms:

1.	� An owner or occupier, and any invitee of the owner or occupier, must not and, must not permit invitees to smoke 
tobacco or any other substance on the common property.

2.	� An owner or occupier of a lot must ensure that smoke caused by the smoking of tobacco or any other substance by the 
owner or occupier, or any invitee of the owner or occupier, on the lot does not penetrate to the common property or 
any other lot.

	 Example B) Schedule 2: non-smoking by-laws

�	� The Owners of [insert the name of the scheme as shown on the strata plan] Strata Plan [insert the number of the strata 
plan) specially resolve pursuant to s 42 of the Strata Titles Act 1985 (WA) to make an additional Schedule 2 by-law in 
the following terms:

	 Non-Smoking By-Law

1.	� For the purposes of this by-law:

	 a)	� all words and phrases that are defined in s 3(1) of the Strata Titles Act 1985 (WA) (Act) have the meaning ascribed to 
them therein, unless the contrary intention appears;

	 b)	� “to smoke” means to draw into the mouth and puff out the smoke of ignited tobacco or the like, as from a 
cigarette, pipe or cigar.

2.	� Proprietors and Occupiers must not smoke or permit any invitee to smoke on Common Property.

3.	� Proprietors and Occupiers must not smoke or permit any invitee to smoke in their lots if their smoking unreasonably 
interferes with the use and enjoyment of another lot or causes a nuisance. 

	 Example C) Schedule 2: non-smoking by-laws

	� The Owners of [insert the name of the scheme as shown on the strata plan] Strata Plan [insert the number of the 
strata plan) specially resolve pursuant to s 42 of the Strata Titles Act 1985 (WA) to make an additional Schedule 2 by-
law in the following terms:

1.	� An owner or occupier of a lot, and any invitee of the owner, must not smoke tobacco or any other substance on the 
common property, except:

	 a)	 in an area designated as a smoking area by the owners corporation, or

	 b)	 with the written approval of the strata company.

2.	� A person who is permitted under this by-law to smoke tobacco or any other substance on common property must 
ensure that the smoke does not penetrate to any other lot.

3.	� An owner or occupier of a lot must ensure that smoke caused by the smoking of tobacco or any other substance 
by the owner or occupier, or any invitee of the owner or occupier, on the lot does not penetrate to the common 
property or any other lot.
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Schedule 2

A Schedule 2 by-law can be added to prohibit smoking in common areas and to prohibit smoking in private lots (including on 
balconies and in courtyards) only where it causes a nuisance or interferes with the peaceful enjoyment of another owner or 
occupier. Unlike the Schedule 1 examples, there is no blanket ban on smoking on private property. Smoking is only prohibited 
on private property where it impacts on other residents. A schedule 2 by-law must be passed by special resolution.



Note: It is generally considered preferable not to provide a designated smoking area on common property. This is because 
designated smoking areas tend to attract litter and noise. A designated smoking area might also lead to certain units being 
exposed to secondhand smoke much more than others. In this way, it may displace the issue rather than address it. It is 
therefore important to consider whether a designated smoking area is really necessary for the non-smoking by-law to be 
accepted by the Council of Owners.

Example Optional Clauses

Grandfathering Clause

A grandfathering clause may assist with the transition to a smoke-free complex. It means that people who were residents 
before a non-smoking by-law was introduced can be granted permission to smoke in certain circumstances, notwithstanding 
the by-law. In some cases, it might be considered unfair to prevent smokers who were resident before the by-law was 
introduced from smoking if their smoking does not impact on other residents. In this way, a grandfathering clause might 
make a blanket ban on smoking more reasonable and acceptable to current residents. As those smokers eventually leave the 
premises, the complex moves gradually towards being completely smoke-free. New residents have notice of the by-law before 
they move in, so are aware of the need to comply.

Optional – Grandfathering Clause

	 �A Proprietor or Occupier who smoked regularly and was a resident before this by-law came into effect may apply to the 
Strata Company in writing for consent to smoke in areas in which smoking is prohibited. In exercising its discretion, the 
Strata Company must at least take into account the following factors:

a)	� the period in which the Proprietor or Occupier has smoked regularly prior to the making of the non-smoking by-law;

b)	 the frequency of the Proprietor or Occupier’s smoking;

c)	 the extent to which smoke generated by the Proprietor or Occupier’s smoking is discernible in nearby Lots;

d)	 the extent to which smoke generated by the Proprietor or Occupier’s smoking drifts onto Common Property;

e)	� the extent to which children or adults with special vulnerabilities are exposed to the Proprietor or Occupier’s smoke.

The Strata Company may place conditions on any consent given pursuant to this clause.

Penalties

A non-smoking by-law does not have to prescribe a financial penalty for non-compliance. If a penalty is included, it must meet 
the requirements in the Act. In particular, s 42A provides that by-laws made by a strata company may provide for penalties, 
not exceeding $500, for a breach of any provision of the by-laws. The Strata Company or Strata Manager is unable to directly 
impose the penalty and must instead seek an order from the State Administrative Tribunal. 

Optional – Penalty Clause

The managing agent of the Strata Company has delegated authority to serve a compliance notice (Notice) on any 
Proprietor or Occupier who appears to have breached this by-law, requiring him or her to comply with this by-law 
within two weeks.

If the Proprietor or Occupier continues to breach this by-law two weeks after the Notice was served, he or she is liable 
to pay a penalty of $100.

The managing agent of the Strata Company has delegated authority to commence proceedings in the State Administrative 
Tribunal for an order under s 103I of the Act requiring the Proprietor or Occupier to pay the penalty specified in item 5 
above for breach of this by-law, and to seek to recover the costs of the Strata Company in making the application.
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STEP 5: Attend the general meeting

You will need to attend the strata company’s general meeting. There will need to be a sufficient quorum, as defined in 
s 3C of the Strata Titles Act 1985 (WA). Your Strata Manager should be familiar with the requirements for a quorum.

Attendees at the general meeting will then vote on the special resolution concerning smoking. A resolution for a 
Schedule 1 by-law is passed if no person entitled to vote opposes it. A special resolution for a Schedule 2 by-law is 
passed if it is supported by at least 50% of the lots in the scheme or owners whose votes have a value of at least 50% 
of the aggregate unit entitlement; and is not opposed by 25% or more. The value of each vote is calculated based on 
the unit entitlement of each lot. There are different requirements for strata schemes that have only 3, 4 or 5 lots.

See Appendix 1 for detailed meeting and voting procedures.

STEP 6: Notify Landgate of the new non-smoking by-law

The Strata Company must wait for a period of at least 28 days after the meeting to allow any persons to serve a 
written vote.

The new non-smoking by-law will not have effect until the Strata Company has lodged a notice of the additional 
by-law with Landgate and the Registrar of Titles has made reference to the new by-law on the registered strata/survey-
strata plan. The Strata Company will need to complete a Form 21- Notification of Change of By-Laws. You can annex 
the new by-law if it will not fit within the space provided on the Landgate form. The Strata Company’s common seal 
will need to be affixed to the form in the presence of two witnesses from the Council of Owners.

This must be lodged within 3 months after the passing of the special resolution. 

STEP 7: Enforce the non-smoking by-law

All owners, occupiers and invitees are required to comply with any non-smoking by-law implemented by a strata 
company: s 42(6). 

Section 42(5) of the Strata Titles Act 1985 (WA) provides that a lease of a lot or common property shall be deemed to 
contain an agreement by the tenant that he will comply with the by-laws in force. 

The Strata Company (or Strata Manager on the Strata Company’s behalf) may be required to enforce the non-
smoking by-law in cases of non-compliance by residents.

See Appendix 2 for detailed instructions on enforcing a non-smoking by-law.

Additional Resources

WA Legislation

Strata Titles Act 1985 (WA)

Residential Tenancies Act 1987 (WA)

Other Resources

Cancer Council New South Wales: Achieving smoke-free apartment living. An information kit for strata title 
accommodation owners, agents and tenants. 

Make Smoking History

Strata Community Australia

Tenancy WA 
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Appendix 1: Detailed procedure for adding a non-smoking by-law 

�1.	� A Strata Company may adopt a Schedule 1 by-law by a resolution without dissent or a Schedule 2 by-law by way of a special 
resolution.27 

�2.	� To pass a resolution without dissent or a special resolution, a Strata Company must first convene a general meeting by 
providing sufficient written notice of at least 14 days to all owners specifying the proposed no-smoking resolution.28 

3.	 Sufficient written notice is given when:

	 a)	� at least 14 days’ prior to the general meeting, a Strata Company gives each proprietor a notice of such meeting along 
with a copy of the proposed resolution no-smoking resolution29 ; and

	 b)	 the notice is served on each proprietor either30 :

		  i)	 personally; or

		  ii)	� by post at the proprietor’s address for service appearing on the roll maintained by the strata company (if applicable); 
or

		  iii)	 to the lot address, if a roll is not maintained by a Strata Company; or

in any other manner specified in the by-laws.

��4.	 At a general meeting, a resolution is passed if: 

	 a)	� in case of Schedule 1 by-law31 , against which no vote is cast by a person  entitled to vote ; and

	 b)	 in case of Schedule 2 by-law32 , it is supported by:  

		  i)	� at least 50% of the lots in the scheme or owners whose votes have a value of at least 50% of the aggregate unit 
entitlement; and

		  ii)	 is not opposed by more than 25% of the votes.

The value of each vote is calculated based on the unit entitlement of each lot.

5.	� The voting requirements for a special resolution for strata schemes with only 3, 4 or 5 lots are different.   In those schemes, 
not less than half the lots must vote in favour of the resolution and the total of lots voting in favour of the resolution must 
have a value of at least 50% of the aggregate unit entitlement of all the lots. 

6.	� Any person entitled to vote on a resolution without dissent or a special resolution may also vote in support of or against 
the special resolution by serving their vote, in writing, to the Strata Company or all other owners within 28 days of the 
meeting.33

7.	 A written vote is made and served by34 :

	 a)	 the person signifying in writing (whether signed or not) that they agree or disagree with the resolution;  and

	 b)	 sending it by pre-paid post to the Strata Company’s address; or

	 c)	� in case of strata schemes with up to 5 lots, personally handing it over to an owner or sending it by pre-paid post at  the 
address specified for the owner appearing on the roll maintained by the Strata Company (if applicable).

4.   By-Law resources
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27 Section 42(2)(c) of STA.
28 Section 3B(1) and 3AC(1) of the STA
29 Section 3C of STA
30 Section 125 of the STA
31 Section 3AC of the STA.
32 Section 3B(2) of STA.
33 Section 3(B)(5),(6), 3AC(2) and (3) of STA.
34 Section 125 of STA.



8.	 Any amendment or repeal to the by-laws or an additional by-law is not effective until35 — 

	 a)	� a Strata Company has allowed a period of 28 days after the meeting to lapse or expire for any person to serve his 
written vote on the strata company;

	 b)	� within 3 months after passing the special resolution adopting the by-law, the Strata Company has lodged a notice in the 
prescribed form with the Registrar of Titles; and 

	 c)	� the Registrar of Titles has made a reference to the amendment, repeal or additional by-law on the appropriate 
registered strata/survey-strata plan. 

9.	 The the prescribed form to lodge a notice with Landgate. 

	 https://www0.landgate.wa.gov.au/docvault.nsf/web/PS_STRATAFORMS/$file/FOR_DLI_Form21.pdf

Appendix 2: Enforcing a non-smoking by-law

All owners, occupiers and invitees are required to comply with any non-smoking by-law implemented by a strata company. 
Section 42(5) of the Strata Titles Act 1985 (WA) provides that a lease of a lot or common property shall be deemed to contain 
an agreement by the tenant that he will comply with the by-laws in force.

If any owner, occupier or invitee does not comply with a non-smoking by-law, the strata company may need to take the 
following steps to enforce it:

1.	� A Strata Company will need to monitor activities of owners, occupiers and invitees on common properties and notify, in 
writing, such owners or occupiers who are found breaching the by-law. 

2.	� If an owner or occupier continues to breach a non-smoking by-law, a strata company may serve a notice for breach of a by-
law on the owner demanding payment of the prescribed penalty, if any.

3.	� The Strata Titles Act 1985 (WA) and Regulations do not provide any prescribed form for a breach notice. A strata company 
may consider inserting details of the date, place and time of the breach in a breach notice to substantiate any claim in any 
future enforcement action it may be required to undertake.

4.	� Any correspondence to an owner or occupier relating to a breach of the new by-law must be signed by a person duly 
authorised by a Strata Company to sign on its behalf.

5.	�� A Strata Company should retain records of any correspondence sent to an owner or received from such owner in relation 
to this issue as evidence for any future action, which may be required to be undertaken.

6.	� If the owner or occupier fails to pay the prescribed penalty, Strata Companies may enforce a non-smoking by-law by 
commencing proceedings before the Tribunal.36

7.	� Importantly, before making an application to the Tribunal, a strata company must have complied with any procedure for 
dispute resolution (if any) contained in the by-laws of the Strata Company.

8.	� In any application before the Tribunal, the strata company may seek orders that an owner pay:

a)	 the prescribed penalty if the non-smoking by-law specifies a penalty for its breach; and

b)	 the costs of making the application.37

9.	� The Tribunal will make orders for payment of penalty if 38:

a)	 the by-law specifies a penalty for breach of it;

b)	 the Strata Company has authorised making the application to the Tribunal; and

c)	 the owner has willfully and persistently breached the by-law.

10.	� The Tribunal will serve a copy of any orders made by it on the Strata Company and the owner. 39

35  Section 3B(5)
36 Section 42(4) of STA.
37 Section 35 of STA.
38 Section 103I(2) of STA.
39 Section 103I(3) of STA.
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11.	� If an owner fails to pay monies to a strata company pursuant to the Tribunal’s order, the Strata Company may enforce the 
order by filing, in the court of competent jurisdiction 40:

	 a)	 a true copy of the order; and

	 b)	 a person’s affidavit stating that the monies have not been paid under the order.

12.	� The Court to enforce the order depends on the value of the dispute. For example, for disputes below $75,000 it is the 
Magistrates Court WA.

	� Owners need to be mindful that credit rating companies in Australia maintain records of people who are listed as debtors 
by the Magistrates Court. If a strata company files enforcement proceedings against an owner in the Magistrates Court, the 
credit rating of the owner is likely to be adversely affected.

`	� When making an application to the Tribunal, a strata company is required to provide the following documents to the 
Tribunal:

	 1.	� A recent copy (search) (not older than 10 days) of the whole of the relevant strata plan or survey-strata plan, which is 
obtainable from the Western Australian Land Information Authority (Landgate); 

	 2.	� A copy (search) of each “notification” that is registered on the strata plan or survey-strata plan, which is obtainable from 
Landgate;

	 3.	� Evidence that the application to the Tribunal was authorised at a meeting of the council of the strata company, or at a 
general meeting of the members of the Strata Company; and

	 4.	 All other evidence which substantiates the claims by a Strata Company.

		��  It is important for strata companies to understand that the Tribunal will make orders for any owner to pay a penalty 
only if he or she has ‘wilfully and persistently’ breached the by-law. An owner or occupier will be held to be wilfully and 
persistently breaching a by-law if a strata company notifies him or her of its concerns relating to breach of the by-law 
and, he or she fails to comply with that by-law. 41

		��  Therefore, Strata Companies need to gather and provide evidence, which demonstrates that an owner or occupier  
was aware of the new non-smoking by-law and on more than one occasion he acted in a manner that will amount to 
a breach of the by-law. Some examples of the evidence, which will assist the strata companies in substantiating its  
claim are:

		  a)	 A copy of the new non-smoking by-law;

		  b)	 Copies of correspondence sent to all owners notifying them of the new by-law;

		  c)	 Copies of any correspondence sent to the owner or occupier notifying him of the breach;

		  d)	 Copies of any correspondence received from the owner; and

		  e)	 Photographs of any signage erected on the strata property. 

40 Section 85 of STA.
41 The Owners of Freshwater Strata Plan 634548 and Chen [2017] WASAT 120.
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