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Welcome to 
the mid-year
issue of         
Cover to Cover

Following 15 years working as an insurance 
lawyer in London, Megan Howe has returned 
to New Zealand to head up Berkshire 
Hathaway’s claims team. On page four, 
Megan shares her perspectives on the New 
Zealand market and her predictions for the 
next five years.

Plaintiffs want to know that defendants 
have the ability to pay if they are 
successful in obtaining judgment. 
It may be critical to know whether 
a defendant is insured and for how 
much. We look at whether insureds can 
be made to disclose their insurance 
position when matters turn litigious.

Life insurance is again in the spotlight, 
with the Financial Markets Authority 
(FMA) recently releasing an update 
on its investigation into conflicted 
conduct in the life insurance space. With 
Registered Financial Advisers (RFAs) not 
subject to the same code of conduct 
as Authorised Financial Advisers, they 
are involved in the majority of high 
replacement activity identified by the 
FMA. We discuss the FMA’s findings.

A recent Court of Appeal decision brings 
us a step closer to finality for insurers on 
assigning reinstatement benefits under 

C O V E R  T O  C O V E R  -  I S S U E  F O U R T E E N

We assess whether 
insureds can be 
made to disclose 
their insurance 
position when 
matters turn 
litigious.
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“full replacement” property policies. 
Reaffirming the decision in Bryant, 
the Court confirmed that generally 
speaking, an insured can only assign 
the benefit of the indemnity value of 
an insurance policy and not the right 
to be paid the cost of reinstatement, 
which is personal to the insured.  We 
discuss the decision in Xu v IAG.

Finally, a Supreme Court decision 
has valuable lessons for insurers 
and insureds on “floor area” 
underinsurance. Despite identifying 
mistakes in the decisions of the High 
Court and Court of Appeal, the Supreme 
Court declined leave to appeal in 
Myall v Tower, ending the debate on 
professional fees and “floor area” 
underinsurance for the time being. 

Enjoy this issue of Cover to Cover and 
if you have any suggestions on how we 
can improve the publication or topics 
you would like us to cover, please email 
us at covertocover@minterellison.co.nz
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Profile: Megan Howe
After carving out a career as a specialist insurance lawyer in law firms in 
New Zealand and London, Megan Howe returns home as the New Zealand 
Claims Manager of Berkshire Hathaway Specialist Insurance (BSHI). We 
sat down with Megan to discuss her impressions of the local market and 
predictions for the year ahead.
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New Zealand is 
too small a place 
to burn bridges 
and not act with 
courtesy or 
respect towards 
your peers and 
colleagues.

How have you found 
returning to insurance in 
the New Zealand market 
after your time in London?
Really invigorating. I was away for 15 
years and had lost touch with the New 
Zealand insurance market. It was great 
to come back to a mature market, 
but which is still open to innovation. I 
really fell on my feet by coming back 
at the time that Berkshire Hathaway 
was setting up in New Zealand. I was 
given an amazing opportunity to be 
part of a start-up with an incredibly 
supportive parent company with 
significant resources, and be part of 
the team building the foundations 
for BHSI in New Zealand designing 
how we want BHSI to fit into the New 
Zealand market. Because I’m building 
the New Zealand claims team, and 
we don’t use recruiters, I’ve spent a 
lot of time getting to know people in 
the market and have been impressed 
with the depth of experience among 
New Zealand insurance professionals 
across the industry. I also love the 
high level of collegiality. New Zealand 
is too small a place to burn bridges 
and not act with courtesy or respect 
towards your peers and colleagues.

What do you enjoy most 
about your role?
The variety and the constant learning.  
Although my primary role is handling 
claims and managing the claims 
team, that’s not the full story. The 
whole claims team gets involved in 
the underwriting process – meeting 
prospective clients, discussing claims 
scenarios and working with the 
underwriters on the wording. I also 
manage the product development 
process which, as you can imagine 
given we have only been in business 

in New Zealand for 3.5 years, is a large 
and ongoing job. Because BHSI does 
not buy reinsurance, we are able to be 
flexible about the cover we provide and 
will bespoke wordings for customers, 
so I work with the underwriters on 
those as well as our “off the shelf” 
products. Finally, because of my 
legal background, I also review legal 
documents and work with our General 
Counsel who is based in Sydney 
on New Zealand-specific issues. 

What trends are you 
seeing in the local 
insurance market?
• A growing realisation among 

customers that pricing of some 
lines of business in recent years 
is not sustainable and that an 
increase is required. That’s already 
happening in property lines and 
we expect a hardening of the D&O 
and PI markets are also imminent. 

• A welcome increase in appreciation 
at board level that insurance and 
risk transfer is not a complete 

answer to managing and mitigating 
risk. For example, cyber risks 
are “whole business risks” and 
need to be assessed and plans for 
mitigation, containment and crisis 
responses need to be incorporated 
within a company’s culture. Cyber 
insurance can play an important 
role, but it needs to be part of the 
response, not the whole response. 

What will your role and 
your firm look like in five 
years’ time?
• The only difference I see to my 

role is the size of the claims team I 
manage. Otherwise, BHSI growing 
larger and having more customers 
and claims will not change the way 
in which we do things, particularly 
the close collaboration between 
underwriting and claims.

• Over the next five years and beyond, 
BHSI will continue to grow at a 
controlled and managed pace. I 
believe it is already seen as a worthy 
competitor to more longstanding 
companies and I expect that will 
continue. We will undoubtedly grow 
our market share and enter into new 
lines of business, but not change 
the fundamental way we do things. 
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The new Financial Services 
Legislation Amendment Bill (Bill), 
currently before Parliament, 
will discard the RFA model and 
require all financial advisers 
to meet minimum standards 
of competence and conduct. 

Minimum duty provisions will apply 
and should help restrict the ability for 
advisers to carry out conduct driven 
by sales incentives.  In addition to 
the existing requirement to exercise 
care, diligence and skill, the duty 
provisions include new obligations to:

• prioritise the interests of the client 
if there is a conflict between the 
interests of the client, and the 
interests of the person giving the 
advice or any associated person 
(applicable to services provided to 
retail and wholesale clients); and

• in respect of retail services only, 
comply with the standards of 
ethical behaviour, conduct 
and client care required by the 
new code of conduct (which is 
expected to be released mid-2018).

In addition, financial advice providers 
must not give any of their nominated 
representatives (generally RFAs in the 
insurance context under the current 
FAA regime), any kind of payment 
or other incentive that is intended 
to encourage, or is likely to have the 
effect of encouraging, a nominated 
representative to breach a duty 
provision.  This duty is intrinsically 
linked to the duty to prioritise the 
client’s interests.  For the purpose 
of providing transparency and 
effectively assessing any conflicts 
between a payment/incentive and 
the duty to prioritise the interests 
of the client, we believe this duty 
should require clear disclosure of any 
remuneration or payments derived 
by nominated representatives. 

We recognise that incentives are an 
important remuneration tool in the 
industry.  The current drafting of 
this incentives duty (i.e. incentives 
must not be given which intend to 
encourage, or which are likely to 
have the effect of encouraging, a 
nominated representative to breach 
a duty provision), will mean that 
employers will have to look carefully 
at any remuneration structure with 
an element linked to sales.  In our 
February submission on the Bill 
to the Economic Development, 
Science and Innovation Select 
Committee, we queried whether this 
duty should instead be restricted 
to incentives that “materially 
influence” the advice given.  

We will need to wait until the Select 
Committee provides its response 

to the relevant submissions (and 
subsequently for the Act to be 
passed), to see where Parliament 
has landed on this front.

Conclusion
The new financial adviser regime 
is squarely targeted at ensuring 
advisers prioritise the interests of the 
client over their own.  It also places 
emphasis on the role of providers in 
supporting good customer outcomes, 
by restricting their ability to provide 
payments or incentives to nominated 
representatives that might encourage 
them to breach a duty provision. 

Although the FMA’s report focuses 
on the conduct and practices of 
advisers (rather than the providers 
that are offering the incentives), 
the FMA has identified future work 
on commissions and the behaviour 
and practices of providers in its 
2017/2018 Annual Corporate Plan. 

If you would like further information 
regarding the outcome of the FMA’s 
review, or would like advice on the 
application of relevant legislation 
to your business, please contact 
one of our insurance experts.

New financial advisers’ regime
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Plaintiffs want to 
know a defendant’s 
financial position so 
they may determine 
the enforceability of a 
judgment.  Often the 
mere knowledge of 
an insurance policy 
will steel a plaintiff’s 
resolve bring or to 
continue litigation. 

To disclose or not to disclose 
Do insureds need to disclose their insurance policy when 
matters turn litigious?

The two most common 
situations in which plaintiffs 
seek disclosure of a defendant’s 
insurance policy are where: 

(a) they are concerned that there is 
a risk that the defendant will soon 
be insolvent or bankrupt which may 
require joinder of the insurer; and/or 

(b) they seek disclosure to assist 
in settlement negotiations.  On 
its face, the former is more 
legitimate than the latter. 

The general rule is that parties 
to litigation are not required to 
disclose documents which are not 
relevant to the issues between 
the parties as determined by the 
pleadings.  This means that, in most 
disputes where an insurer is not a 
party, the defendant’s insurance 
policy would not be in issue. 

Recent decisions both here and 
in the United Kingdom have 
tested this proposition. 

Walker v Forbes1  
The liquidators of several companies 
sought copies of any insurance policies 
held by those companies’ former 
directors.  The liquidators sought to 
employ High Court rules 8.19 and 8.20, 
which concern particular discovery 
and pre-commencement discovery.

Rule 8.19 provides for discovery of 
particular documents or categories 
of documents where a party has 
not disclosed documents that 
ought to have been discovered. 

The liquidators argued that the 
directors were obliged to discover 
the relevant insurance policies 
pursuant to their general discovery 
obligations  The liquidators mounted 
a number of arguments to confront 
the general rule that a party is only 
required to discover documents that 
are relevant to the pleaded issues.  
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1   [2017] NZHC 2694.
2 Waterhouse v Contractors Bonding Ltd [2013] NZSC 89, [2014] 1 NZLR 91. 
3 [2017] EWHC 876 (TCC).

In particular, the liquidators argued 
that, because they were required 
to disclose details of their litigation 
funder’s financial position, there 
would be a “significant imbalance 
between the degree of information” 
if the defendant was not required 
to disclose their insurance policy.  

Justice Lang did not accept 
the liquidators’ arguments and 
found, among other things: 

• there is no general requirement 
of balance between the level 
of information parties provide 
in relation to their respective 
financial positions and the 
information disclosed by the 
litigation funder was a “direct 
consequence of the involvement 
of the litigation funder as a whole” 
– certain details are required to 
be disclosed in any event;2 and

• the role of the courts is to 
determine cases that come 
before them.  It is not for the 
courts to consider the likely 
ability of a defendant to satisfy 

judgment and indeed many 
judgments are entered against 
defendants who have no 
prospect of satisfying them. 

The Court then dealt with the 
liquidators’ application under rule 
8.20, which provides a discretion 
to the Court to order particular 
discovery before a proceeding 
is commenced.  This was on the 
basis that the liquidators claimed 
they were contemplating an action 
directly against the defendant’s 
insurer under section 9 of the 

Law Reform Act, which allows a 
third party to claim directly against 
another party’s insurer in certain 
circumstances. Consequently, the 
liquidators argued that they could 
not formulate that claim without 
knowing who the insurer was and 
what the terms of the policy were. 

Lang J declined to exercise the 
Court’s discretion because: 

• it was clear that the liquidators 
had learnt of the existence of 
the defendant’s insurance in 
without prejudice settlement 
negotiations and therefore 
it would be wrong and very 
close to an abuse of process 
if the liquidators could 
benefit from information 
obtained in such a manner; 

• there was no suggestion that 
the defendant would fail to 
make a claim on the policy 
or that the insurer intended 
to decline cover; and

• the liquidators were not 
genuinely interested in a 

There is no general 
requirement of 
balance between the 
level of information 
parties provide
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proceeding against the insurer 
– they wanted a copy of the 
insurance policy only to assist them 
in negotiating a settlement and 
in deciding whether to pursue a 
claim against the former director.

So the New Zealand position is that 
insurance policy documentation is 
not generally discoverable unless it 
falls within the usual discovery rules.

Peel Port Shareholder 
Finance Company Limited 
v Dornoch Limited3  

Peel Port’s warehouse suffered fire 
damage which it alleged was caused 
by European Active Projects Limited 
(EAPL).  EAPL’s insurer, Dornoch, 
declined cover on the basis that 
EAPL had failed to observe certain 
precautions required by the policy.  
Peel Port was concerned that EAPL 
would be unable to meet a judgment 
without insurance coverage even 
though it was solvent at the time 
proceedings were commenced.  

So Peel Port sought a copy of 
EAPL’s policy to test whether 
Dornoch’s decision to decline 
coverage might be challenged.

Peel Port applied under Rule 31.16 of 
the UK Civil Procedure Rules, which is 
similar to rule 8.20 of the High Court 
rules in that it provides a mechanism 
for disclosure before proceedings 
have started, if in the judge’s 
discretion it is “desirable” to do so.

Justice Jefford declined to require 
disclosure of EAPL’s insurance 
policy as Peel Port’s application 
involved too many hypotheticals 
– EAPL might become insolvent 
and Peel Port might have a claim 
against its insurer, Dornoch.  This 
finding was supported by:

• the separate regime for the  
provision of information about 
insurance policies under the Third 
Parties (Rights against Insurers) Act 
2010. Parliament did not intend that 
Rule 31.16 would be used to obtain 
insurance policies from insurers;

• there has never been an express 

statutory provision entitling a 
litigant to obtain the insurance 
policy of a solvent insured 
(because a litigant takes a 
defendant as they find them);

• the insurance policy did not meet 
the test for standard disclosure; and 

• attempts to deploy other provisions 
of the Civil Procedure Rules to obtain 
the insurance policy of a solvent 
insured have failed in other cases. 

Key takeaway
There is scope for a plaintiff to apply 
for an order requiring disclosure of 
an insurance policy under Rule 8.20 
in a case where there is reason to 
believe: (a) the defendant’s insurer 
will decline cover; (b) the defendant 
is likely to become insolvent; and 
(c) there is no dishonesty involved 
in how the plaintiff came to acquire 
the knowledge of the policy.

However, the fact that neither plaintiff 
succeeded in obtaining the insurance 
policies in the above cases shows 
that there is a high bar in seeking to 
persuade a court to order disclosure.  
Although disclosure may facilitate 
more efficient outcomes, or even avoid 
unnecessary litigation (especially in 
cases like Peel Port), plaintiffs cannot  
request disclosure of documents that 
are not relevant to the proceedings, or 
anticipated proceedings, before a court.



1 0

C O V E R  T O  C O V E R  -  I S S U E  F O U R T E E N

The FMA has now published its 
“Update on the FMA’s ongoing review 
of insurance replacement business and 
conflicted conduct”.  In preparation 
of this report, the FMA considered the 
business practices of 24 insurance 
intermediaries it selected for review.

The full report can be accessed 
at https://fma.govt.nz/assets/
Reports/_versions/10637/180322-
FMA-update-on-inquiries-into-
insurance-replacement-business.2.pdf.

Key findings
Of the 24 insurance intermediaries 
the FMA reviewed: 17 were Registered 
Financial Advisers (RFAs) and seven 
were Authorised Financial Advisers 
(AFAs).  Unlike AFAs, RFAs are not 
subject to a code of conduct and are not 
obliged to actively disclose how they are 

remunerated, including whether they 
receive commission or other incentives 
from financial service providers.  RFAs 
were involved in the vast majority of 
high replacement activity identified 
in the FMA’s June 2016 report.

The report outlined the following 
key drivers of poor conduct :

• Half of the advisers reviewed were 
either not aware of the obligation 
under section 33 of the Financial 
Advisers Act 2008 (FAA) to exercise 
care, diligence and skill, or they 
were in breach of that obligation;

• The advisers were poor at keeping 
records for the benefit of clients 
(a key element of exercising 
care, diligence and skill which 
helps clients make informed 
decisions and to understand the 
advice they are getting); and

Update on the FMA’s ongoing 
review of insurance replacement 
business and conflicted conduct

In our article “Top predictions for 2018”, we referred to the Financial Market Authority (FMA)’s 
June 2016 report “Replacing Life Insurance – who benefits?”.  The FMA identified a small number 
of financial advisers with potential indicators of churn, including: (a) a high volume of life 
insurance policies on their books; and (b) a high rate of replacement of that business.

• Strikingly, most of the advisers 
reviewed and interviewed failed 
to recognise that incentives 
create a conflict with the 
interests of their clients.

While the advisers are not 
representative of the wider adviser 
community (they were selected due 
to concerns about potentially high 
levels of replacement business activity 
connected to incentives offered by 
insurance providers), the review 
emphasises a requirement by:

• advisers to (among other things) 
demonstrate how they have met 
their care, diligence and skill 
obligations, keep appropriate 
records of client communications 
(and provide those to clients 
in a way that can assist them 
with their decision-making), 
and explain to clients the costs, 
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benefits and consequences of 
replacing insurance policies; and 

• insurance providers to determine 
how best to ensure the current 
distribution model for insurance 
policies – which is based on the 
payment of commissions and 
incentives by providers to advisers 
selling their products – does not 
encourage the patterns of behaviour 
outlined in the FMA’s report.  In 
this respect, the FMA’s analysis 
of providers’ data showed a clear 
connection between the timing of 
replacement policies being sold 
and the incentives being offered.

FMA takes action
As a result of the review, the FMA issued 
warnings to four registered financial 
advisers (RFAs) for breaching their 
obligation under section 33 in respect 
of advice provided on replacement 
insurance policies.  It also issued 
compliance letters to six RFAs and one 
authorised financial adviser (AFA).  

Under the current FAA regime the 
powers of the FMA are limited.  A 
breach of section 33 is not an offence 
and the FMA has administrative 
powers only in this respect (such as 
warnings and directions in writing).

RFAs also have fewer duties than 
AFAs (beyond the basic requirements 
to exercise care, diligence and skill, 
and avoid misleading or deceptive 
behaviour).  RFAs are not held to 
minimum specified competence 
standards or a code of conduct.  They 
have no direct regulatory obligation 
to put their clients first (as is required 
under the Code of Conduct for AFAs), 
and as a result, there is no legal basis 
for determining whose interests were 
being prioritised when the RFAs the 
subject of the review recommended 
replacing insurance policies.

The FMA’s expectations
The FMA used its report to make clear 
that it expects insurance intermediaries:

(a) to be aware of and adhere 

to the FMA’s guidance on 
care, diligence and skill;

(b) explain to clients the costs, 
benefits and consequences of 
replacing insurance policies;

(c) to demonstrate how they 
have met their care, diligence 
and skill obligations;

(d) meet their compliance obligations 
by ensuring appropriate 
records are kept; and

(e) to read the guide to the FMA’s view 
of conduct (https://fma.govt.nz/
assets/Guidance/170202-A-guide-
to-the-FMAs-view-of-conduct.pdf).  
While this does not strictly apply 
to RFAs, the FMA considers they 
should be aware of its contents.

In order to comply with its expectations, 
the FMA recommends that insurance 
intermediaries observe the following:

(a) insurance intermediaries should 
ensure that they retain detailed 
and accurate records of the 
advice given to clients: 

 Keeping records is an integral part of 
the advice service … Care, diligence 
and skill means documenting 
advice services and providing these 
records to clients in a way that 
will help them make decisions.

(b) when providing personalised 
advice on the replacement of 
insurance products an insurance 
intermediary should make an 
appropriate comparison of the 
client’s existing insurance policy and 
the new, recommended one; and

(c) if no comparison is being made: 
 (i) this should be made clear 

to the client; and  
 (ii) the insurance intermediary 

should explain the general 
types of adverse consequences 
that may occur if the new, 
recommended insurance policy is 
taken up e.g. the client could lose 
benefits they may have received 
under the original policy.

Legislative reform and the 
FMA’s future focus
The Financial Services Legislation 
Amendment Bill is currently before 
parliament, having had its first reading 
in December 2017.  As currently drafted 
the Bill will remove the distinction 
between RFAs and AFAs, meaning all 
financial advisers will be required to 
give priority to the client’s interest 
and will be subject to a new Code of 
Conduct.  The FMA notes that the new 
regime will help address some of the 
issues highlighted in their report.

While the report focuses on 
intermediaries, the FMA states that 
insurance providers need to take 
responsibility for mitigating areas of 
poor and conflicted conduct as it is their 
incentive and commission structures 
which have created the conflicts.

The FMA outlines future work to be 
completed or commenced in 2018:

(a) Further thematic reviews 
into conflicted conduct and 
commission structures;

(b) Engaging with other agencies 
and industry bodies;

(c) Developing supervision and 
licensing frameworks; and

(d) Updating the examples on 
care, diligence and skill 
on the FMA website.

As we predicted in Issue 13, this 
report demonstrates that there 
is, and will continue to be, greater 
regulatory involvement in the insurance 
intermediary market going forward.

Jane Standage
Partner

Jono Embling
Solicitor



1 2

C O V E R  T O  C O V E R  -  I S S U E  F O U R T E E N

In its long awaited judgment in 
Xu v IAG New Zealand Limited1,  
the Court of Appeal has upheld 
the decision in Bryant v Primary 
Industries Insurance Co Limited.2  
The Court has confirmed that, 
generally speaking, an insured 
can only assign the benefit of the 
indemnity value of an insured 
policy and not the right to be 
paid the cost of reinstatement.  

IAG insured a residential property 
which was damaged in the Canterbury 
earthquakes. The policy required the 
insured to carry out reinstatement 
works to qualify for payment of 
those costs. The insured took no 
steps to reinstate but instead sold 
the property and assigned its rights 
under the policy to the purchaser.  

The insurer subsequently declined 
to pay the purchaser the costs of 
reinstatement on the basis that the right 
to payment of reinstatement costs was 
personal to the insured and could not be 
assigned without the insurer’s consent, 
as required by the rule in Bryant.  

The High Court found that:

a) It was bound by Bryant as 
appellate authority; and

b) Bryant could not be 
distinguished on the facts.

Bryant upheld 
The Court of Appeal rules 
upon the assignment of full 
reinstatement 

The Court of Appeal’s 
decision 
The Court of Appeal was 
required to consider: 

a) Whether Bryant should 
be overruled; and 

b) If not, whether it was distin-
guishable due to a specific 
provision in IAG’s policy. 

Bryant is still good law  
The purchasers argued that Bryant 
was inconsistent with the general law 
of assignment of contractual rights, 
which would have allowed the vendor 
to assign reinstatement rights as they 
are not “personal” to the insured.  This 
was on the basis that the relevant 
condition was merely a choice by 
the insured whether or not to do 
something – to reinstate the premises, 
or not.  The purchasers argued that 
IAG was indifferent as to who satisfies 
that condition, or to whom it makes 
payment.  The purchasers argued that 
this was supported by the passive 
language in the policy documentation.  
For example, the policy stated “what 
you can claim” and then changed to 
“we will pay” not “we will pay you”.  

The Court of Appeal rejected this 
argument on the basis that insurance 
contracts are personal to the insured 
as the “moral risk” associated with the 
insured party is of critical importance 
to an insurer’s decision to place cover.  

Therefore “an insurer should not 
be held liable to a stranger to the 
insurance contract”.3  Furthermore, 
the insurer’s vulnerability is 
increased in reinstatement policies4 
as a stranger to the contract 
may seek to profit from that loss.  
Consequently, IAG could not be seen 
to be indifferent as to whom satisfies 
the reinstatement condition.  

The only permissible assignment 
without the insurer’s consent 
therefore is the right to receive 
payment of an amount to which the 
insured is entitled under the policy at 
the time of assignment.  The insureds 
had suffered the loss covered by the 
indemnity payment.  However, the 
insureds never elected to reinstate 
the premises.  Their correlative right 
to payment of reinstatement costs 
was therefore extinguished on the 
sale of the property as they would 
and could never incur those costs. 

Bryant was therefore “directly on 
point”.5  The Court did not consider 
that there was any compelling reason 
to overrule the decision, especially 
given the judgment had stood 
unchallenged for nearly 30 years.

Was Bryant 
distinguishable?
In the alternative, the purchasers 
argued that Bryant could be 
distinguished due to condition 2 
of the IAG policy which provided 
that where a sale and purchase 
agreement had been entered into 
the purchaser was entitled to the 

1  [2018] NZCA 149.
2  [1990] 2 NZLR 145 (CA). 
3  [19].
4  Tower Insurance Ltd v Skyward Aviation 2008 Ltd
   [2014] NZSC 185, [2015] 1 NZLR 341 at [26].
5  At [24]. 
6  At [34].
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benefit of the policy.  The purchasers 
contended that this condition 
meant that, from the date of signing 
the agreement, they were entitled 
to the full benefits of the policy, 
including the reinstatement benefit. 

The Court disagreed.  This condition 
was titled “Insurance during sale 
and purchase” (our emphasis).  It 
was therefore limited in application 
to the period between signing of 
a contract for sale purchase and 
settlement.  The purchasers also 
argued that the clause would be 
unnecessary if it had this effect 
given the application of section 13 
of the Insurance Law Reform Act 
1985.  The Court considered that 
this did not assist in interpreting 
the policy as many commercial 
contracts contained “superfluous 
provisions that merely relate the law”.6 

The effect of this 
decision
Absent an appeal to the Supreme 
Court, this decision provides 
finality to insurers regarding the 
assignability of reinstatement 
benefits without an insurer’s 
consent.  It also provides a strong 
steer as to the Court of Appeal’s 
view of its own decision in Bryant.

Nick Frith
Senior Associate

Olivia Brown
Solicitor
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Background
Mr Myall owned a historic building 
which he insured with Tower Insurance 
Limited under a full replacement 
policy.  He declared an insured floor 
area of 650m2.  The building was in fact 
much larger, measuring some 799m2.  
It was damaged beyond repair in the 
Canterbury earthquakes and Tower 
elected to pay full reinstatement value 
in lieu of carrying out reinstatement 
works.  We discussed the High Court’s 
decision in issue 10 of Cover to Cover.

The Court of Appeal’s 
decision
The meaning of full 
replacement value

The Court of Appeal considered the 
meaning of full replacement value 
where an insurer elects to pay rather 
than reinstate.  Where Tower elected 
to reinstate its obligations were limited 
to commonly used building materials 
and methods.  Furthermore, Tower was 
not obliged to reinstate, the property 
exactly to its original specifications.  
Mr Myall argued that these limitations 
only applied in relation to actual 
reinstatement and not where Tower 
elected to pay reinstatement value.  

Full replacement value 
and under-insurance  
In the Myall v Tower case, the Supreme Court recently declined leave to appeal 
on the lower courts’ approach to floor area underinsurance and professional 
fees, despite identifying mistakes in the decisions of the High Court and Court 
of Appeal.  The Myall line of authorities provides useful guidance for insureds, 
insurers and their experts. 

The Court found that Tower’s 
assessment of its payment 
obligations did not differ 
depending upon its election:

• the primary obligation to pay the 
cost of rebuilding under the policy 
requires that the building be rebuilt 
as new, rather than “as when new”; 

• the introductory words “in all 
cases” indicates that the above 
limitation applies regardless of 
the election Tower makes; and

• the basis of settlement provisions 
must be read together to 

ascertain and apply the insurer’s 
promise which assumes that 
current materials and practices 
would be employed. 

Apportionment for under-insurance

Mr Myall argued that the High Court’s 
pro-rata approach to underinsurance 
assumed that all costs vary with scale, 
when in reality some costs are fixed.  
For example, Mr Myall argued that 
costs associated with bathroom fittings 
and internal wiring would not vary 
if the area to be rebuilt was 799sqm 
and not 650sqm. Tower accepted that 
scaling was not the only available way 
to adjust for underinsurance, but that 
it depended upon the circumstances.  
Tower gave the example of an insured 
who insured for an area which was 
originally accurate but they then 
added an extension and did not tell 
the insurer.   The Court of Appeal 
accepted that in such a scenario the 
insurer may exclude the extension 
when calculating the full replacement 
value.  In the present case, scaling 
was the most practical and accurate 
method of adjustment and therefore 
the Court was not persuaded to depart 
from the High Court’s approach.  

The Court of Appeal determined that 
the objective must be accurately 

He declared an 
insured floor 
area of 650m2.  
The building 
was in fact much 
larger, measuring 
some 799m2.
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calculating full replacement value.  
Scaling assumes that costs are variable 
based on the reduction in floor area, 
but that assumption is capable of being 
displaced.  The Court of Appeal agreed 
with the High Court that fixed costs 
should not be taken into account in 
this case as the underinsurance was 
20%. This was a substantial reduction 
and therefore it was open to the High 
Court to conclude that the house would 
be built with fewer rooms to maintain 
its “stately interior proportions”.  For 
a small house, however scaling 
would not be appropriate as 
the cost of a single kitchen and 
bathroom was relatively fixed.

Costing of tiles

In quoting for the cost of replacing 
the tiles, Tower relied on invoices 
obtained from Mr Myall during 2004 
renovations and made an allowance 
for labour and inflation.  In contrast, 
Mr Myall’s estimates were based 
on “usual local rates”.  The Court of 
Appeal preferred Mr Myall’s approach 
of deriving costs from actual current 
supply rates.  This reinforces the 
need to support cost estimates with 
actual quotes where possible. 

Other points addressed in 
the Court of Appeal 

The Court of Appeal agreed 
with the High Court that: 

• polyurethane coated exposed 
wood is an acceptable 
substitute for waxed wood; 

• Tower was not required to replicate 
concrete block walls through the 
entire home as brick veneer walls 
would look the same externally 
and internally.  It would not be 

reasonable for Tower to pay for 
concrete blocks for the modest 
aesthetic advantage when the use 
of concrete block would have flow 
on effects for the foundation; 

• it was reasonable to take a “risk 
analysis” approach to professional 
fees (architects, engineer’s, 
surveyor’s and landscaper’s 
fees) as the goal in estimating 
professional fees was to determine 
the insurer’s payment obligation 
rather than simply reflecting an 
estimate that would be adjusted 
as the project evolves; and

• Mr Myall’s expert’s contingency 
allowance of 10% was orthodox.

The Supreme Court 
Mr Myall sought leave to appeal to the 
Supreme Court on the issues of the 
appropriate allowance for professional 
fees and the correct apportionment for 
underinsurance.  The Supreme Court 
declined to grant leave, holding that 
both issues were very particular to the 
dispute and the evidence and neither 
gave rise to questions of public or 
general importance.  The Court came to 
this view despite errors in the decisions 
of the High Court and Court of Appeal:

a) the High Court had mistakenly 
attributed Mr Myall’s expert’s 
concession as to the reasonableness 
of Tower’s assessment of 
architect’s fees to professional 
fees overall, despite the fact 
that they comprised only 75% of 
the overall professional fees;

b) the Court of Appeal mistakenly 
assumed that evidence given 
in respect of contingencies was 
referable to professional fees; and

c) one of the Court of Appeal’s 
reasons relied upon the 
error in (a) above.

The Court did not disturb the lower 
courts’ findings on the appropriate 
adjustment for underinsurance, 
recognising that both courts had 
acknowledged that different 
approaches would or might be 
appropriate in different circumstances.

Lessons for insurers and 
insureds
The Myall decisions reinforce the 
approach to insurance entitlements 
for historic buildings, professional 
fees and “floor area” underinsurance.  
While straight line apportionment 
ruled the day, insurers will need to 
give careful consideration to whether 
that is an appropriate method to 
adjust for underinsurance in each 
case.  Furthermore, insureds and 
insurers should take care to ensure 
that estimates are based on actual 
current supply rates when costing for 
the reinstatement of certain items. 
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