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The regulatory landscape for overseas investment will change 
in 2018. The new Government has already introduced a Bill 
amending the Overseas Investment Act to classify residential 
property as sensitive, and issued a Ministerial Directive 
Letter making it harder for overseas persons to invest in 
rural land. However, we expect that the OIO’s new processes 
and increased resources will continue to bring processing 
timeframes down. 

 
Schemes of Arrangement have become the most popular way 
to conduct friendly takeovers of ‘Code companies’. In 2018 we 
expect the number of schemes to increase and market practice 
to become more settled. 

The banking market will become increasingly competitive 
(with more offshore banks entering the NZ market). There will 
be more scope to run competitive processes to arrange your 
borrowing requirements (both in New Zealand and offshore). 

The use of warranty and indemnity insurance is now market 
practice in the private equity space. With upward of nine 
insurers who actively consider underwriting in New Zealand, 
expect to see more competitive terms but also less interest in 
difficult, poorly diligenced or badly advised deals. Engaging a 
quality M&A broker will help ensure your deal is attractive to 
insurers. 

2017 was a significant year for merger clearance applications, 
decisions & appeals, with unprecedented third party 
involvement. On the back of this, the Commission is looking to 
improve transparency and efficiency in 2018, when even more 
complex merger cases are anticipated. 

Gender diversity is very topical in the New Zealand business 
environment. However the focus to date has been on listed 
companies. In Europe and the US, the issue of gender equality 
has extended to the private equity industry and we expect New 
Zealand will follow suit. New Zealand funds looking to raise new 
money should be prepared to explain their approach to gender 
diversity. 

Overseas 
investment
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arrangements
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M&A activity

110 45
Disclosed deals Value disclosed

$27
Private equity

Since legislative change in 2014 allowed schemes of arrangement 
to deal with control of listed companies, these structures have 
become the most popular way to conduct friendly takeovers 
of ‘Code companies’. To date there have been seven schemes 
completed, the largest being the billion dollar takeover of Nuplex 
by Allnex in 2016.

We expect the number of schemes to rise for two reasons: 

• schemes have a lower shareholder approval threshold to 
get them across the line (75% of each interest class and 50% 
of all shares) in comparison to a full takeover (90% of all 
shares); and

• schemes are more flexible than a Takeovers Code regulated 
process. For example, the JBS Australia and Scott 
Technology Limited scheme effectively incorporated a 
takeover offer and a recapitalisation all in one go.  

As in other jurisdictions, we expect the Takeovers Code process 
to continue being used mostly (if not exclusively) in hostile deals. 
This is mainly due to the fact that a scheme requires a buyer to 
work with the target company board to present the scheme to 
shareholders. When there is no alignment, as was the case in the 
Bapcor/Hellaby takeover, opting for a scheme would likely be 
most inefficient.

While market practice is still developing, the Takeovers Panel 
is pro-active in giving guidance to market participants on its 
expectations. In August last year, the Panel clarified several key 
points including how interest classes (i.e. shareholder voting 
groups) are determined and the form of voting agreements and 
statements of intention. 

In 2018 we expect market practice to become more settled with 
schemes of arrangement, which will further de-risk these types of 
transactions and continue the trend towards their use. 

Schemes of 
arrangement

Where are the buyers from?

$$

$ $
NZL 46%

AUS 20% 

USA 7% 

CHN 4%

 Source: Mergermarket

Based on early indications within our client base, 2018 looks set to be a big year for M&A. A number of processes are underway and 
banks appear keen to lend. Following a brief (and typical) pause in Q3/Q4 of 2017 around the general election, activity is high and deals 
are being actively discussed.

Other 23%

New Zealand deals in 2017
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Following on from changes to the Overseas Investment Office 
(OIO) application process introduced at the end of 2016, new 
template OIO applications and guidance were introduced early 
in 2017 which were considered likely to reduce assessment 
timeframes.  

While the time taken to obtain OIO consent remains longer 
than ideal, it is encouraging that the OIO has introduced new 
performance measures which include a requirement that 90% of 
applications are decided within 50 working days of acceptance 
(55% within 30 working days and 20% within 20 working days).  

We expect that the new processes, combined with the 
OIOs increased resources, will continue to bring processing 
timeframes down.  Several new exemptions were also introduced 
in 2017 (particularly in relation to sensitive land) which assist in 
reducing the number of OIO applications to be processed. 

Overseas investment 
into New Zealand

20172016

118
83OIO approvals 

– investment 
in significant 
business assets

$660m Highest 
disclosed ‘net’ 
investment

Importantly, the new Government has brought further changes 
to the OIO regime.  As expected, the Labour/New Zealand First 
coalition agreement includes, as a priority, strengthening the 
Overseas Investment Act (OIA) and undertaking a comprehensive 
register of foreign-owned land and housing.  

The Government has already introduced a Bill amending the OIA to 
classify residential property as sensitive, with the intended effect 
that overseas persons cannot purchase existing residential property 
in New Zealand unless they can show their investment will bring 
benefits such as developing the land and adding to New Zealand’s 
housing supply.  If the Bill passes, these amendments are expected 
to take effect in early 2018.  

The Government has also issued a new Ministerial Directive Letter 
to the OIO, directing the OIO’s approach to overseas investments 
in sensitive land and the relative importance of benefit factors for 
different types of overseas investment, as well as other matters. In 
general, the letter makes it harder for overseas persons to invest 
in rural land (over 5 hectares in size), but encourages overseas 
investment in forestry land. 

We will continue to watch this space and keep our clients updated 
as more details emerge on the further proposed changes to the OIA. 

 Source: the Overseas Investment Office
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Transparency a priority for ComCom 

2017 was a significant year for merger clearance applications, decisions and appeals.

The Commerce Commission gave a final ‘no’ to both the Sky/Vodafone and NZME/Fairfax 
deals. It also knocked back the proposed merger of Tower/Vero.

Chair of the Commerce Commission, Dr Mark Berry has said that the Commission will look 
to improve efficiency and transparency in the merger clearance process in 2018. This will 
include publication of Letters of Issues and Letters of Unresolved Issues for every clearance 
application, which have previously only been provided to the applicants. The Commission 
also intends to publish a record of its investigations into anti-competitive mergers (where 
clearance has not been sought). 

A key driver for this enhanced transparency is the unprecedented third party participation in 
high profile merger clearances, most notably Sky/Vodafone – the most contested clearance 
process in New Zealand’s history. 

With New Zealand’s major industries becoming more concentrated, we expect obtaining 
clearance to present a greater challenge for merger parties. Add to that an increasing role for 
third party participation and we are likely to see even more complex merger clearance cases 
in 2018.  

Merger clearances

ComCom’s competition 
priorities for 2018
Competition is an important driver of economic growth in 
New Zealand. The Commerce Commission will continue 
working to prevent anti-competitive behaviour in New 
Zealand, ensuring businesses can compete fairly and 
consumers have access to quality goods at competitive 
prices. 

The Commerce Commission has signalled it will continue 
to prioritise cases where anti-competitive conduct or 
merger activity could substantially lessen competition 
and impact businesses and consumers. While key cases 
that remain in court will be prioritised, it will also look 
to improve efficiency and transparency in its merger 
clearance process.

Merger clearance applications vs approvals

9 1
Registered Declined

3
Cleared

1
Withdrawn

4
Pending

 Source: the Commerce Commission
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Regulatory capital requirements have put pressure on New 
Zealand banks in 2017, and return on capital will undoubtedly 
remain a key focus for the year ahead. Some banks are showing 
aversions to particular sectors perceived to be risky or “over-
weight” (for example, retail and property). Perhaps more 
interestingly, the banks are not aligned in their views of the 
different sectors – so borrowers should shop around for appetite.  

Different regulatory capital requirements for offshore lenders 
means that some borrowers are able to fund debt offshore at 
better rates, causing pricing pressure for the New Zealand banks. 
We expect this pressure to continue in 2018, and potentially 
beyond.

Rising funding costs for banks over the last 12 months means 
that Bank Bill Market (BKBM) is no longer necessarily an 
appropriate proxy for a bank’s cost of funds for shorter interest 
periods. As a result, a number of banks are now setting their base 
rate for shorter interest periods at 3 months BKBM or at their 
costs of funds.

There has been a sharp increase in the number of deals 
where legal or specialist debt advice has been sought to run a 
competitive debt process. This has led to the inclusion of more 
“borrower-friendly” concepts being included in long-form term 
sheets agreed during the commitment stage.

Alternative funding structures (such as unitranche and 
mezzanine/second lien lending structures) remain rare in the NZ 
market, and we do not predict any change over the shorter term.

Overall we expect good competition to remain between 
banks looking to debt-fund acquisitions, particularly when 
the acquisitions involve sound assets and are led by proven 
sponsors/managers.  

Banking and fundingWarranty insurance

Increased competition forcing better terms - for the right deal 

The use of warranty and indemnity insurance in New Zealand continued to rise in 2017. In certain areas, such as private equity exits, 
the product is the new norm. Private sellers are now regularly seeking insurance and with the increased appetite for the product has 
come new market entrants. There are now upwards of nine insurers who actively consider underwriting for New Zealand deals.

We have observed a trend towards increased competition for compelling deals (ie, well advised, well diligenced transactions for solid 
performing businesses with steady and demonstrable track records). With the increased competition for the ‘right’ deal has come 
better pricing (in some cases less than 1% premiums) and more willingness to provide previously unavailable terms (such as new 
breach cover, lower de-minimis and retention thresholds and “tipping” thresholds).

Difficult, poorly diligenced or badly advised deals will struggle to get engagement or attractive terms from insurers in the year ahead. 
The insurers have numerous international markets to source deals from and are only constrained as to the number of deals they can 
cover by the size of their team and the hours in the day. We are seeing more cases of insurers insisting that under-diligenced areas be 
re-visited or refusing to cover areas where the work has not been done. Insurers are increasingly reluctant to take a ‘view’ on issues 
and will pull out of a deal if the basics are not covered. 

The message for 2018 is simple. Well prepared and advised parties can expect good engagement from insurers and more competitive 
terms. If you are not in that category, don’t blame the brokers when they struggle to get engagement or if the insurer pulls out. A 
sophisticated and experienced M&A broker engaged early will identify potential issues, helping to avoid potential pitfalls.

Insurers are increasingly 
reluctant to take a ‘view’ on 
issues and will pull out of a deal 
if the basics are not covered.
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Environmental, social and governance (ESG) factors and practices 
are emerging as key issues for New Zealand businesses and stronger 
communication on ESG matters is encouraged by the New Zealand 
Stock Exchange’s guidance note published 11 December 2017. 

Of these ESG matters, gender diversity is particularly topical. Research 
points towards clear business benefits, including financial performance, 
when women participate in board or senior management positions. 

However, to date in New Zealand, gender equality has largely centred 
on listed companies. In May this year, the NZX issued its corporate 
governance code, which includes a recommendation that all issuers 
should have a written diversity policy which at a minimum deals with 
gender diversity. 

Sam Stubbs of KiwiSaver provider Simplicity continued this theme, 
when he wrote to New Zealand’s top 50 listed companies asking them 
to address gender diversity in their boards and senior management. He 
went so far as to highlight steps Simplicity could take if the issue was 
not addressed, including strategically voting on directorships. 

But what about private equity? 

In Europe and the US, the issue of diversity in the private equity industry 
is under the spotlight, with prominent firms being publicly named and 
shamed for their lack, and in some cases absence, of gender diversity. 
Some private equity firms have recognised the benefits and voluntarily 
addressed gender diversity in their own business and/or the businesses 
they invest in. Others have done so in response to investors’ demands. 

We think it’s only a matter of time before this overseas trend hits New 
Zealand’s shores. 

The message seems pretty clear. Funds looking to raise money in the 
next 24 months need to start thinking about this issue and be ready 
to explain their approach to gender diversity on the boards of their 
investee companies but as well as their own senior management teams 
and investment committees. Those who don’t, may get left behind.

Private equity

There are numerous benefits from gender diversity identified by 
various studies. Of note in the private equity arena, the World 
Economic Forums briefing note titled Women in Private Equity: 
The Limited Partner Perspective, March 2016, highlights:

• Diversification of risk in decision making. Women possess 
different biological and cognitive processes to create a 
diversification effect in investment behaviour.

•  Access to a wider talent pool. Highly talented women are 
instead entering other fields such as medicine and other 
financial services. 

• Access to “female capital”. Women are controlling a greater 
proportion of the wealth, with Boston Consulting Group 
estimating that in 2015 women controlled one third of 
 global private wealth.

Diversity benefits
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Sample of our 2017 deals

Advised AL-KO GmbH on its acquisition 
of 100% of the shares in Masport 

Limited

Advised Allegro on its acquisition of 
Hannahs and Number 1 Shoes

Advised Anchorage York Street Capital 
Group on its acquisition of 100% of the 

shares in Contract Resources Investments 

Advised ANZ Bank on the sales of 
its securities business to First NZ 

Capital Group

Advised Hirepool Group Limited on an 
investment into it by an entity associated 

with Bain Capital

Advised Citic Capital in respect of a 
scheme of arrangement to acquire 100% 

of the shares in Trilogy International 
Limited (NZX:TIL)

Advised Evolve Education Group 
Limited on its acquisition of 6 Little 

Wonders childcare centres

Advised Kraft Heinz on its acquisition 
of Cerebos Gregg’s Limited

Advised TOMRA Sorting AS on the acquisition 
of 100% of the shares in Compac Holdings 

Limited

Advised Tourism Holdings Limited 
(NZX:THL) on its acquisition of 100% of 

the shares in El Monte Rents, Inc

Advised the shareholders of Tuatara 
Brewing Company Limited on its 
sale of 100% of the shares to DB 

Breweries Limited

Advised the shareholders of Mainland 
Poultry Limited on its sale of 100% of 
the shares to Navis Capital Partners

Advised the shareholders of Proper 
Snack Foods Limited on the sale of 

50.1% of the shares to Griffin’s Foods 
Limited

Advised the shareholders of HRV on the 
sale of their shares in E-Co Products 

Group Limited to Vector

Advised One Forty One Plantations on 
its agreement to acquire Nelson Forests 

Limited from Global Forest Partners
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Our team

Corporate

John Conlan
Partner
+64 4 498 5037
john.conlan@minterellison.co.nz

Paul Foley
Partner
+64 4 498 5119
paul.foley@minterellison.co.nz

Mark Forman
Partner
+64 9 353 9944
mark.forman@minterellison.co.nz

Rodney Craig
Partner
+64 4 498 5025
rodney.craig@minterellison.co.nz

Neil Millar
Partner
+64 9 353 9977
neil.millar@minterellison.co.nz

Jane Parker
Partner
+64 4 498 5128
jane.parker@minterellison.co.nz

Dr Ross Patterson
Partner
+64 9 353 9864
ross.patterson@minterellison.co.nz

John McCay
Partner
+64 4 498 5135
john.mccay@minterellison.co.nz

Silvana Schenone
Partner
+64 9 353 9986
silvana.schenone@minterellison.co.nz

Mark Stuart
Partner
+64 9 353 9985
mark.stuart@minterellison.co.nz

Cameron Taylor
Partner
+64 9 353 9749
cameron.taylor@minterellison.co.nz

Cathy Quinn ONZM
Partner
+64 9 353 9951
cathy.quinn@minterellison.co.nz

Steve Gallaugher
Partner
+64 9 353 9949
steve.gallaugher@minterellison.co.nz

Kate Lane
Partner
+64 9 353 9992
kate.lane@minterellison.co.nz

Chris O’Brien
Partner
+64 4 498 5133
chris.o’brien@minterellison.co.nz

Tom Fail
Partner
+64 9 353 9913
tom.fail@minterellison.co.nz

Banking
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Our team

Corporate

Kate Anderson
Senior Associate
+64 4 498 5110
kate.anderson@minterellison.co.nz

Lauren Archer
Senior Associate
+64 4 498 5092
lauren.archer@minterellison.co.nz

Benjamin Jacobs
Special Counsel
+64 9 353 9840
benjamin.jacobs@minterellison.co.nz

Kate Cruickshank
Senior Associate
+64 4 498 5158
kate.cruickshank@minterellison.co.nz

Igor Drinkovic
Senior Associate
+64 9 353 9734
igor.drinkovic@minterellison.co.nz

Paige Howard-Smith
Senior Associate
+64 9 353 9969
paige.howard-smith@minterellison.co.nz

Jo Carrick-Anderson
Senior Associate
+64 9 353 9719
jo.carrick-anderson@minterellison.co.nz

Marilyn Mrkusich
Senior Associate
+64 9 353 9846
marilyn.mrkusich@minterellison.co.nz

Elizabeth Rowe
Senior Associate
+64 9 353 9973
elizabeth.rowe@minterellison.co.nz

Elena Kim
Senior Associate
+64 9 353 9705
elena.kim@minterellison.co.nz

David Shewan
Senior Associate
+64 4 498 5169
david.shewan@minterellison.co.nz

Wendy Wang
Senior Associate
+64 9 353 9735
wendy.wang@minterellison.co.nz

Peter Fernando
Senior Associate
+64 4 498 5108
peter.fernando@minterellison.co.nz
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minterellison.co.nz

Auckland

Level 20 
Lumley Centre 
88 Shortland Street 
Auckland 1051 
T: +64 9 353 9700

Wellington

Level 18 
125 The Terrace 
Wellington 6041 
 
T: +64 4 498 5000


