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Regulatory investigations, like crises in their
many forms, entail both risk and opportunity.
They require very careful handling.

programmes, priority focus areas and ‘hot topics’. We hosted
engaging and insightful sessions with the Commerce Commission,
the Financial Markets Authority, WorkSafe New Zealand, and the
Overseas Investment Office.

The risks are many and obvious: potential fines and penalties;
exposure to damages claims, including the prospect of
follow-on ‘class’ actions; enforceability of contract implications;
reputational and commercial risk for the organisation and
key people implicated; and in some legal contexts the risk of
criminal prosecution and sanction.

Busy regulators are often no less resource-constrained than many
businesses. They too must focus resources on the most important
matters, prioritise, and use enforcement tools available to them. It
is a hallmark of maturity that these regulators are prepared to make
transparent, their areas of strategic focus. This will be where the
hammers are likely to fall the hardest.

The opportunities are perhaps less obvious: the opportunity
to demonstrate good corporate conduct, compliance intent
through policies, systems and processes; the opportunity,
where there is an issue, to acknowledge and respond
appropriately and responsibly, to take the learnings, and lead
industry change.

Some common themes emerged across the Regulator Series: A
consistent focus on consumer outcomes, and a common message
to businesses to truly put customers at the heart of what they are
trying to achieve, both as a path to compliant conduct and a path
to business success. Having compliance programmes, policies
and processes in place is critical if issues are to be avoided, but
are merely a starting point in fostering a compliance culture. Tone
comes from the top. Skilled and customer-focussed complaints
handling can resolve matters before they become bigger issues and,

Through our 2017 Regulator Series we offered the commercial
regulators we, for our clients, work with most closely,
the opportunity to talk directly about their enforcement

used well, can detect wider issues early.
Many of the key points from the Regulator Series are reflected
in this forecast for 2018. The regulators we hosted all have
active enforcement programmes. Clearly, their active work
programmes is a trend that is set to continue.
Our team is adept at assisting with regulatory investigations,
prosecutions and civil proceedings, and related litigation. We
work closely, for our clients, with these regulators. We are here
to help if the need arises.

Sean Gollin
Divisional Leader
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Key predictions for 2018
Financial services

Group (“class action”) litigation

Employment

Preserving New Zealand’s trade reputation is a top priority, with
more enforcement action expected in 2018. Cracking down on
Ponzi schemes remains a focus for the Serious Fraud Office, with
any enforcement action being well-publicised. The Financial
Markets Authority will continue its hardline with misconduct, and
actively scrutinise secondary markets.

Group litigation is becoming more established in New Zealand’s
litigation landscape, despite the lack of a developed framework
catering for true ‘class actions’. The Law Commission’s review of
the regime will result in a more formalised approach in the not
too distant future.

Scrutiny regarding “equal pay” and “pay equity” is set to continue
through 2018, and the Government has signalled new legislation
to address the gaps. In the health and safety space, protecting
mental health and wellbeing will gain momentum.

Consumer law
The forceful approach to consumer and credit law enforcement
will continue in 2018, with more prosecutions, test cases
and higher fines and penalties. The New Zealand Commerce
Commission has signalled its largest programme for enforcement
in years, prioritising public safety, pricing claims and requests to
traders to substantiate claims.

Competition
After a significant year of litigation and legislative change, we
expect a bedding in period and increased compliance activity
as clients and advisers adjust to new competition and antitrust
provisions planned for May 2018. We expect a similar level of
applications in 2018.

International arbitration
The recent rise of Singapore and Hong Kong as jurisdictions of
choice for international arbitration will continue in 2018, with
both well positioned with modern arbitration rules, supportive
judiciaries and allowing third party funding. New Zealand
and Australia will continue to strengthen and modernise their
respective arbitration laws in the year ahead.

What is clear is that group litigation is here to stay.

Third party funding
Litigation funding is fast becoming an established feature of
the country’s litigation environment. This funding approach is
attractive to a claimant who may not have the individual means
to pursue a claim, and pay nothing if the claim is unsuccessful.
With no significant common law or statutory barriers to litigation
funding in New Zealand, expect increasing involvement from
funders and more of this type of litigation making news in local
media.

Cyber security
The constantly evolving and ever-present cybercrime threat,
international statutory and regulatory regimes governing data
storage and security will continue throughout 2018, while
the numbers of reported cyber-crime (and resulting cost) will
keep increasing in New Zealand. With the European Union and
Australia both imposing mandatory obligations to disclose
data breaches, expect renewed impetus for the reform of New
Zealand’s data and cyber security framework.
A strong push towards pre-planning incident responses and
increased use of “breach coaches” is also expected in the year
ahead.

With the change in Government expect changes to employee
entitlement and rights. This is likely to see some employers
opting to settle employment disputes over litigation. Collective
bargaining and intervention by the courts will likely increase as
changes are made to the role of unions.
An increased cost of employment will be passed on to the
consumer and we can expect to hear plenty more about it in
2018.

Environment
Environmental litigation continues to become more complex and
litigious as new statutory provisions and regulations are tested,
and New Zealand’s natural and physical resources come under
greater pressure.
Litigation relating to infrastructure and house consenting
will dominate, as well as further increases in environmental
prosecutions.

Construction
Recent legislative amendments and decisions from the courts
point to a likely increase in the number of parties referring
disputes to adjudication under the Construction Contracts Act in
2018. This will see a reduced level of formal court action.

Gender diversity in arbitrator appointments will remain a key
challenge throughout 2018, and beyond.
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Financial services

Ponzi schemes, Bribery and Corruption, and
International Sanctions
2017 saw the Serious Fraud Office (SFO) continue to focus on Ponzi
schemes, with several successful prosecutions. We expect to see
Ponzi schemes remain targets in 2018, with any enforcement action
being well-publicised.
Given the importance of preserving New Zealand’s trading
reputation, corruption cases also continued to be targets for the SFO
during 2017, even when payments were relatively low-level. Expect
that to continue in 2018: bribery and corruption remain “priority
cases” for the SFO, as confirmed by SFO Director Julie Read, and
General Counsel Paul O’Neil, when they spoke at the firm in mid2017. Also expect enforcement agencies to go after the proceeds of
crime following corruption convictions.

of UN Sanctions and the New Zealand Customs and Excise Act
for the indirect export of aircraft parts to North Korea (via China).
Compliance with international sanctions against rogue states is
being actively monitored by both the international community and
New Zealand.

Market manipulation, insider trading and
disciplinary proceedings before the New
Zealand Markets Disciplinary Tribunal (NZMDT)
2017 was an active year for the Financial Markets Authority (FMA) in
litigation matters. Two significant “firsts” were the civil proceedings in
Financial Markets Authority v Warminger, marking the first extensive

judicial analysis of market manipulation in New Zealand, and the first
successful criminal prosecution of insider trading in New Zealand,
involving a former employee at EROAD, Jeffery Honey.
We expect this level of activity to continue in 2018. The areas of
strategic interest to the FMA for enforcement include continued
scrutiny of secondary markets, where we expect to see FMA take
a hard line when misconduct is identified. A tough approach can
also be expected on any identified instances of insider trading.
Promoting compliance with the Code of Professional Conduct for
Authorised Financial Advisors is another area of interest for the FMA’s
enforcement team.
Outside of the courts, we anticipate increased willingness on the

“New Zealand is known for
corruption free business practices
and the SFO will continue to act
in cases like this to maintain that
reputation.”
New Zealand businesses will also need to be increasingly alert
to the need to comply with international sanctions, as illustrated
by the Pacific Aerospace Limited case in which a New Zealand
aircraft manufacturer pleaded guilty in October 2017 to breaches
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part of NZX in 2018 to refer market participants for disciplinary
proceedings before its internal New Zealand Markets Disciplinary
Tribunal (NZMDT). This follows encouragement by the FMA to
make greater use of this process for other than clear and minor
misconduct. In view of this, management and boards ought to be
vigilant with their companies’ obligations under the listing rules.

“The sharing of information and co-ordination of law enforcement
action across borders by regulators and enforcement agencies also
continues.”

Anti-Money Laundering and Countering
Financing of Terrorism

required a series of remedial steps to be taken after an inspection
showed a lack of adequate risk assessment or AML/CFT compliance
programmes. The FMA signalled that if these steps were not taken,
it would consider further regulatory responses including civil action
potentially resulting in penalties of up to $2 million per offence.

The Anti-Money Laundering and Countering Financing of Terrorism
Act 2009 (AML/CFT Act) has now been in force for over four years.
After a period of leniency while entities have acclimatised to the new
regime, there are clear signs that the Department of Internal Affairs
(DIA) will tolerate no excuses for non-compliance going forward.
The DIA has already had a successful prosecution under the AML/
CFT Act in the Ping An case in which the Court ordered payment of
a pecuniary penalty of $5.3 million. Our view is that 2018 will mark
the beginning of a more litigious period against non-compliant
reporting entities.
In a signal of what is to come, on 13 December 2017, the DIA
filed its third civil proceeding under the AML/CFT Act against a
money remitter, Jin Yuan Finance Limited. The proceedings were
brought not because there is any evidence of money-laundering
or the financing of terrorism, but because the DIA alleges that Jin
Yuan failed to meet AML/CFT Act requirements such as customer
due diligence, account monitoring, record keeping and reporting
suspicious transactions. This prosecution follows on from a formal
warning, and shows that the DIA will closely monitor entities who
have been warned and will prosecute if remedial action is not taken.
The FMA and the Reserve Bank also have responsibility for enforcing
the AML/CFT Act in relation to certain sectors and are actively
monitoring those sectors. These regulators are considering a range
of regulatory responses, from litigation to formal warnings against
reporting entities who are still non-compliant. For instance, in a
formal notice issued for one entity in November 2017, the FMA
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In its Annual Report for 2017, the FMA referred to the following
problematic issues in AML/CFT, which we consider may be a focus
for enforcement action in the future:

•

failure to file suspicious transaction reports;

•

poor governance and management oversight in relation to
AML/CFT;

•

lack of staff training in detecting and preventing AML/CFT
activities; and

•

poor due diligence on high risk customers.

Consumer law

In our 2017 forecast, we anticipated a forceful
approach to consumer and credit law enforcement
by the New Zealand Commerce Commission (NZCC),
further prosecutions and test cases, and higher fines
and penalties.

“Forceful approach to consumer and credit law enforcement by the
Commerce Commission is set to continue in 2018.”

Consistent with that prediction, 2017 saw an $800,000 fine against
Bike Barn, then the first Fair Trading Act 1986 (FTA) fine of more than
$1 million against Reckitt Benckiser for misleading packaging of
Nurofen, rigorous Credit Contract and Consumer Finance Act 2003
(CCCFA) enforcement and the NZCC’s latest “case stated” proceeding
against Harmoney on the application of the CCCFA to peer-to-peerlending.
We expect this strong enforcement trend to continue in 2018, as the
NZCC continues to pursue the largest programme for consumer and
credit enforcement in years.
The announcement in July 2017 of its priority areas provides
useful insight into the NZCC’s programme for 2018 – retail
telecommunications, responsible lending and credence claims will
be in the spotlight. These all have a strong consumer protection
focus. As part of our 2017 Regulator Series, the NZCC provided some
further insight, noting it will prioritise:
•

matters with a public safety element;

•

pricing claims; and

•

requests to traders for information to substantiate claims.

Further test cases for unsubstantiated representations and unfair
contract terms, following the NZCC’s industry reviews conducted for
energy retail, telco retail, and gym contracts, can also be expected.
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Competition and antitrust

A significant year for competition and antitrust litigation, 2017 saw:
•

Three appeals of unsuccessful merger clearance and
authorisation applications and a competitor commence a
private proceeding to block a merger. It had been 10 years
since an unsuccessful applicant last challenged a merger
clearance decision and 2 years since an unsuccessful applicant
last challenged a merger authorisation decision. It was also the
first time a competitor had commenced a private proceeding to
block a merger in the history of the Commerce Act;

•

the Commerce Commission (NZCC) actively pursue
investigations into several concluded deals where clearance was
not sought;

•

an increase in effective and, in some instances, highly influential
third party participation in the NZCC’s merger clearance and
authorisation processes - a trend we expect to continue into
2018;

•

the High Court dismiss proceedings brought by the NZCC
against two real estate companies and two individuals for
alleged price fixing in relation to TradeMe listing fees; and

•

the NZCC commence High Court proceedings against a herd
management and milk testing company for alleged cartel
conduct.

It was also a year of legislative changes. The long awaited Cartels Bill
came into force in August, replacing the old price fixing prohibition
in the Commerce Act with a new prohibition on ‘cartel provisions’
and introducing a raft of new exemptions. The new Government
also indicated it intends to introduce new provisions in late-2018
allowing the NZCC to undertake market studies.

8
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“Greater efficiency and
transparency expected from the
Commerce Commission in 2018.”
2018 will see the NZCC appeal the High Court’s decision in the real
estate case to the Court of Appeal and Fairfax and NZME seek leave
to appeal the High Court’s decision declining their appeal of the
NZCC’s decision to refuse merger clearance. We will also see the

NZCC progress its case against GEA Milfos for cartel conduct and its
case against Platinum Equity to prevent its acquisition of OfficeMax
New Zealand.
Looking forward, we expect there to be a bedding in period and
increased compliance activity as clients and advisers adjust to the
new cartel provisions before they ‘go live’ in May 2018. The NZCC
has indicated that it will update its guidelines that are affected by
the changes and its cartel leniency policy. We also expect the trend
of third party intervention in merger clearance and authorisation
processes to continue.

International and domestic arbitration

International arbitration has become a popular
mechanism for resolving disputes. The benefits of
confidentiality, flexibility of procedure, choice of
arbitrators and ease of enforceability have proved
attractive to commercial parties, particularly in crossborder transactions. This is relevant for New Zealand
businesses as they continue to perform in the global
economy.
We predict the recent rise of Singapore and Hong Kong as
jurisdictions of choice for international arbitrations will continue,
with both jurisdictions well positioned geographically, with modern
arbitral rules, supportive judiciaries, and now allowing third party
funding. Movements in China may also signal more openness
to arbitration, brought in part by the needs of the Belt and Road
initiative, and we predict arbitration involving China will continue to
grow during 2018.
Closer to home, the 2018 ICCA Congress in Sydney and Queenstown
will see arbitration further promoted in Australasia. Both New
Zealand and Australia continue to strengthen and modernise their
arbitration laws. New Zealand arbitral institutions are updating their
rules to reflect international best practice, and provide more options
for those looking to arbitrate in New Zealand, whether domestically
or with international counterparties.

2,183

Arbitration cases administered in
China under the China International
Economic and Trade Arbitration
Commission (CIETAC) have steadily
increased

1,060
to 2,183

from

1,060

An increase of more than
2012

2016

483

Of the 2,183 cases in 2016,
483 were international cases.

(2012)
(2016)

100%
in four years.

In 2015,

25.5%

of international business transaction
disputes in China were resolved by
commercial arbitration.

Source: Statistics available from: https://uk.practicallaw.thomsonreuters.com/3-520-0163?transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1

Gender diversity in arbitrator appointments remains a key challenge
– and is likely to remain so through 2018 and beyond. It is an issue
in the hands of parties and their lawyers as well as arbitration
institutions.
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Group (“class action”) litigation

Group litigation is gradually becoming an
established part of the New Zealand litigation
landscape despite the lack, to date, of a developed
legal framework to cater for true ‘class actions’. For
2018, the Law Commission has announced that it
will conduct a review of the ‘class action’ regime. As
a result, we may see a shift to a more formalised
regime in the not too distant future.

“Group litigation is here to stay. Any business, in any industry, can be subject
to a ‘class’-type claim which quickly could become a significant issue.”

•

An increase in financial services group litigation and shareholder
group actions;

What is clear is that group litigation is here to stay.

•

a focus on follow on group litigation from regulators’
prosecutions: This is where a regulator brings a proceeding and

We are likely to see a fairly active period in 2018 for group litigation
with the judgment on the first stage of the ‘Kiwifruit class action’
expected, together with further steps in the ‘Southern Response class
action’ and defective cladding cases.
Our projection of the key themes for 2018 are:
•

Facilitation: The courts are continuing to adopt a “liberal and
flexible” approach to representative actions;

•

Creative case management: The courts are showing creativity
in managing some of the practical obstacles to group claims;
and

•

No established track record for success yet: The group
litigation claims in New Zealand to date do not appear to have
resulted in any significant judgments or settlements. In the next
few years, the commercial litigation funders who are often asked
to finance class actions litigation will be looking for a return on
their investment

Guidance for the future may be taken from other jurisdictions.
Australia has now had its 25th anniversary of the introduction of a

10
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class actions regime there. This more mature group litigation market
demonstrates some likely trends for New Zealand including:

obtains a determination of liability which groups of claimants
then seek to rely on for individual damages claims; and
•

the increased influence of law firms focussing on plaintiff/
claimant-side matters, and the growing influence of commercial
litigation funders.

Third party funding

Like group litigation (often called ‘class’ actions),
litigation funding is also becoming a more
established feature of the New Zealand litigation
landscape. A typical model is that a litigation funder
will pay for all legal and other costs relating to a
proceeding in exchange for repayment of funding
costs and a profit margin or share of the damages if
the claim is successful.
Litigation funding is attractive to claimants who may not have
sufficient funds to pursue a claim and who pay nothing if the claim
does not succeed. As there are no significant common law or
statutory barriers to litigation funding in New Zealand, we predict
increasing involvement from funders.

•

Advertising of ‘class actions’ which are funded by third
parties. A recent decision by the Court of Appeal demonstrates
that the courts will scrutinise statements made regarding the
likely outcomes of funded litigation. Funders and claimants
may face delays in obtaining leave to bring a group claim if
inaccurate or misleading statements are made.

•

Return on investment for funders. Despite the growth in
litigation funding, a key issue for funders in New Zealand is that
there has not yet been a track record of substantial pay outs
for litigation funders, while in one case a substantial liability for
costs was incurred.

•

Litigation funding and the Law Commission’s review of
class actions. Litigation funding is likely to be a hot topic in the
review of the class action regime by the Law Commission, which
is due to commence in early 2018. The Law Commission is likely
to look closely at whether the courts should take a more active
role in supervising third party funding as the Australian courts
do.

The hot topics for litigation funding in 2018 are likely to be:
•

Further debate on the proper role of the courts where
litigation is funded. The New Zealand courts have, in recent
years, followed overseas courts in taking a more permissive
approach towards litigation funding with some safeguards.
These safeguards and the role of the courts in relation to
litigation funding have been considered recently by the
Supreme Court and the Court of Appeal. Our view is that
the courts will continue to test where the boundaries of its
protective function lie as litigation funding continues to grow
and evolve in New Zealand.
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Cyber security

Cyber threats to business escalated around the world
in 2017. Ransomware attacks, such as NotPetya,
Bad Rabbit and WannaCry, disrupted businesses
worldwide. High profile data breaches made global
headlines, including the Equifax breach, which
exposed the personal information of almost half
the population of the United States. The costs of
cybercrime continued to climb as defending against
and responding to cyberattacks became an accepted
and critical component of business operations.
Against the backdrop of the evolving and ever-present cybercrime
threat, international statutory and regulatory regimes governing
data storage and security continue to be updated. 2018 will see
the European Union and Australia each implementing mandatory
obligations to disclose data breaches. While similar reform in
New Zealand has stalled, the Law Commission has for some time
recommended amendments to the Privacy Act which include
mandatory reporting of privacy breaches, as well as stronger
powers for the Privacy Commissioner, new offences and increased
fines. Labour has committed to implementing most of the Law
Commission proposals to strengthen consumer protections, and the
Greens and New Zealand First have expressed similar sentiments.
With the change in Government and implementation of privacy
reforms in Australia, we expect that reform of New Zealand’s data
and cyber security framework will receive renewed impetus in 2018.
Meanwhile, we have seen insurers take on an increasingly active role
in assisting organisations to respond proactively to cyber events,

12
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including adopting the “cyber breach coach” model. In 2018 we
expect to see a strong push towards such pre-planning of incident
response, with more organisations being encouraged to utilise
“breach coaches” (usually crisis management and/or legal experts),
who can quickly and easily engage pre-committed data forensic, PR
and other experts as needed upon discovery of a cyber-incident.

Cybercrime by the numbers

91%

91% of cyber-attacks
start with a
phishing email

1.1 billion

total number of identities
exposed in 2016 data breaches

150 countries
$300 million

impacted by the Wannacry ransomware attack

losses announced by Maersk and FedEx as a
result of the NotPetya ransomware

143 million

compromised personal records in the
US Equifax hack, including names,
addresses, birth dates, social security
numbers and drivers license numbers

Employment

As we anticipated in our 2017 forecast, we are now
seeing the Employment Relations Authority and the
Employment Court increase compensatory awards
for “hurt and humiliation”. There has also been
consideration of compensation “bands”.
While there is no judicial guidance on the approach to
compensation bands, it will be an area to watch for 2018.
As noted in our article on cyber security, the long awaited Privacy
Act reforms remain stalled and we wait to see where this sits
on the new Government’s agenda. However, there have been
developments in this area overseas, due to take effect in 2018. In
particular, the European General Data Protection Regulation, which
comes into force in May, is expressed to have extra-territorial effect,
which means that New Zealand businesses will need to understand
the regulation’s reach and whether it has implications for how they
collect or process data.
In the health and safety space, where the focus in recent years has
been on individuals’ physical safety and health, the conversation is
now extending to mental health. We expect this to gain momentum
in 2018, with more initiatives being led by WorkSafe and big
business to support wellbeing in the workplace.
The future of the workforce continues to be a focus for businesses
globally, with the changing demands of business and individuals,
businesses are considering whether current models, and
employment laws, are fit for purpose in the age of the 4th industrial
revolution and the “gig-economy”. Global attention continues to
be on the employee/contractor tension in the UK after Uber lost
its appeal in the Employment Appeal Tribunal. With an appeal to
be heard in the Court of Appeal, we are watching this space and its

“Global attention continues to
be on the employee/contractor
tension in the UK after Uber lost
its appeal in the Employment
Appeal Tribunal.”
influence on New Zealand businesses.
Scrutiny regarding “equal pay” and “pay equity’ over recent years is
set to continue through 2018. During 2017 we saw the settlement
of equal pay claims relating to care and support workers, the
commencement or continuation of similar litigation by workers in
other sectors, and the previous Government’s introduction of the
Employment (Pay Equity and Equal Pay) Bill.
The Labour-led Government has halted the progress of that Bill, and
signalled it will introduce new legislation to address equal pay and
pay equity, which will be in line with the recommendations of the
Joint Working Group on Pay Equity Principles. In the longer term,
the introduction of new legislation is likely to have an impact both
directly (including equal pay/pay equity claims in a wider range
of sectors) and indirectly (such as bargaining for increased pay for
unaffected roles, as a flow-on effect of pay equity remuneration
increases).
With the change in Government, there is potential for a lot of
changes to workplace relations laws over the next three years, which
will have an impact on how employers and employees engage in
the context of employment litigation. We see three broad themes

New Zealand’s
gender pay gap

9.4%

(Source: StatsNZ announcement 1 September 2017)

underpinning the proposed changes: employee entitlements and
rights, the role of the unions, and the nature of contractors.
We expect that proposed changes to employee entitlements
and rights may encourage employers to favour trying to settle
employment disputes over litigation. We also expect increased
collective bargaining and intervention by the courts as changes are
made to the role of the unions. The proposal to provide statutory
rights, similar to those currently provided to employees, for
‘dependent contractors’ will impact on the nature of contractors
and could lead to greater litigation with parties wanting to seek the
correct status of a contractor (or employee).
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Environment

Environmental litigation has continued to rise
over the last few years, keeping pace with major
plan reviews and development activity. The
environmental area continues to become more
complex and litigious as new statutory provisions
and regulations are tested, and New Zealand’s
natural and physical resources come under greater
pressure.

For greenfield areas needing a plan change to get a live zoning
to allow development, there will be litigation relating to zone
boundaries and controls placed on the land. Intensification in
existing neighbourhoods, will inevitably see some developments
proceed to court over issues to do with notification to neighbours
and potential adverse effects. The Government’s announced
intention to establish an urban development authority may
significantly change the consenting landscape for some residential
developments post-2018.

Following statements by the new Government that it will fund
greater enforcement of the Resource Management Act, we expect a
slow but steady increase in enforcement in 2018, and with this, the
potential for an upward trend in penalties.

In 2018 we see these trends continuing, with litigation related to
the consenting of infrastructure and housing being two areas of
dominance, together with a continued increase in environmental
prosecutions.
A number of infrastructure projects are progressing through the
business case and consenting process, and will continue in 2018 and
beyond. Where private land is required for a public infrastructure
project, we foresee an increase in litigation to determine the
compensation payable under the Public Works Act 1981 (PWA), as
land prices and the amounts at stake become higher.
While the Labour-led Government may make changes to the
infrastructure project pipeline in terms of focus, greater expenditure
on infrastructure is expected, with funding available for transport
projects of regional importance alone to be doubled from $70$140m to $140-$280m.
Large housing developments are underway across the country to
address New Zealand’s housing shortfall, both in greenfield areas
and through intensive development in established neighbourhoods.

14
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30,453
new homes were consented across
New Zealand.
Source: Statistics New Zealand, June 2017

Potential shortfall of about

9,000

new homes consented compared to what needed to
meet demand from a larger population growth.

Construction

2017 was an active year in the construction and
building litigation space. In light of recent legislative
amendments and decisions from the courts, we think
2018 is likely to see an increase in the number of
parties referring disputes to adjudication under the
Construction Contracts Act 2002, instead of taking
formal court action.

“Adjudication is likely to assume more prominence in 2018, and is
set to become the dominant dispute forum for all parties involved in
construction projects.”

Amendments to the adjudication regime in the Construction
Contracts Amendment Act 2015, which took effect in December
2015, fundamentally altered the nature of that regime from one
directed at simply securing timely payment and encouraging
cashflow to one directed at all rights and obligations in construction
contracts. These amendments increase the significance and reach of
adjudication determinations, leaving parties to re-litigate in Court
or follow the contractual process such as arbitration in the face of an
adverse determination.
However, in reality, the time and cost involved in re-litigating the
dispute means that parties often do not have the appetite and/
or resources to follow it through to this stage. Because of this,
adjudication is likely to assume more prominence in 2018 and is set
to become the dominant dispute forum for all parties involved in
construction projects in respect of all types of disputes, no matter
their complexity.
There have also been some interesting judgments relating to class
actions in the defective building space, particularly in relation to
materials used for cladding. In light of the fresh product issues
facing the construction industry (such as steel), our view is that class
actions are likely to remain prominent in construction litigation and
2018 may see a growth in the number of these proceedings.
MinterEllisonRuddWatts | Litigation Forecast 2018
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Stacey Shortall
Partner
+64 4 498 5118
stacey.shortall@minterellison.co.nz

Rachel Devine
Partner
+64 9 353 9912
rachel.devine@minterellison.co.nz

Oliver Meech
Partner
+64 4 498 5095
oliver.meech@minterellison.co.nz

Oliver Skilton
Partner
+64 9 353 9731
oliver.skilton@minterellison.co.nz

Sean Gollin
Partner
+64 9 353 9814
sean.gollin@minterellison.co.nz

Stephen Price
Partner
+64 9 353 9961
stephen.price@minterellison.co.nz

Jane Standage
Partner
+64 9 353 9754
jane.standage@minterellison.co.nz

Richard Gordon
Partner
+64 4 498 5006
richard.gordon@minterellison.co.nz

Megan Richards
Partner
+64 4 498 5023
megan.richards@minterellison.co.nz

Janine Stewart
Partner
+64 9 353 9922
janine.stewart@minterellison.co.nz

Andrew Horne
Partner
+64 9 353 9903
andrew.horne@minterellison.co.nz

Mark Sandelin
Partner
+64 9 353 9813
mark.sandelin@minterellison.co.nz

Bianca Tree
Partner
+64 9 353 9784
bianca.tree@minterellison.co.nz

Zane Kennedy
Partner
+64 9 353 9893
zane.kennedy@minterellison.co.nz

Gillian Service
Partner
+64 9 353 9817
gillian.service@minterellison.co.nz
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Wendy Blennerhassett
Special Counsel
+64 9 353 9858
wendy.blennerhassett@minterellison.co.nz

Fiona Tregonning
Special Counsel
+64 4 498 5002
fiona.tregonning@minterellison.co.nz

Philip Bremer
Special Counsel
+64 4 498 5033
philip.bremer@minterellison.co.nz

Emma Warden
Special Counsel
+64 4 498 5041
emma.warden@minterellison.co.nz

Ana Simkiss
Special Counsel
+64 9 353 9970
ana.simkiss@minterellison.co.nz

Jennifer Wilson
Special Counsel
+64 9 353 9894
jennifer.wilson@minterellison.co.nz

Clare Sinnott
Special Counsel
+64 4 498 5020
clare.sinnott@minterellison.co.nz
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T: +64 9 353 9700

Level 18
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