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Case Study: Listing Rules 3.3.6 & 3.3.9
This case study relates to how Issuers should manage the appointment of Directors to ensure they are

complying with their corporate governance obligations under NZX Main Board Listing Rules (Listing

Rules) 3.3.6 and 3.3.9.

Key points

Directors that are appointed by the Board must retire, and may seek re-election, at the

Issuer’s next annual meeting.

Executive Directors of Issuers and Subsidiaries of Issuers must not have a term of

appointment that exceeds five years. If they wish to remain on the Board at the conclusion

of their term, they must retire at the relevant annual meeting, and seek re-election by

shareholders.

The appointment of an Executive Director to a managing director role does not exempt an

Issuer from the requirement to comply with the requirements governing the term of

appointment under Listing Rule 3.3.9.

BACKGROUND

A listed Issuer was recently referred to the NZ Markets Disciplinary Tribunal (the Tribunal) for alleged

breaches of the corporate governance requirements in Listing Rules 3.3.6 and 3.3.9. The Issuer’s managing

director (in this case, an Executive Director who was also CEO) had held their directorship for a term

exceeding five years without seeking re-election by shareholders.

Corporate governance is an enforcement priority for NZX. NZXR was concerned about the length of the

Issuer’s alleged breaches, and referred the matter to the Tribunal.

APPLICATION OF LISTING RULE 3.3.6

Listing Rule 3.3.6 states:

“Any person who is appointed as a Director by the Directors shall retire from office at the next
annual meeting of the Issuer, but shall be eligible for election at that meeting.”

In this case, the Director had previously been appointed by the Board, and then retired and stood for re-

election at the next annual meeting.

The Director’s term on the Board subsequently expired (i.e. had reached the five-year limit). The Issuer

claimed that the Director was then re-appointed by the Board’s remuneration committee on an annual

basis. The Director did not retire or seek re-election by shareholders at the next annual meeting following

any of these purported re-appointments.

02



NZXR was concerned that the Director was not properly elected by shareholders pursuant to Listing Rule

3.3.6 when they were appointed by the Board under this arrangement.

NZXR interpreted Listing Rule 3.3.6 as requiring any director who is appointed by the Board to retire at

the next annual meeting, regardless of whether or not that director had previously been elected by

shareholders. As such, NZXR alleged a breach of Listing Rule 3.3.6 when the director was appointed as the

Issuer’s managing director but did not retire at the next annual meeting.

The Tribunal concluded that the Issuer did not breach Listing Rule 3.3.6 because:

It held that in order for Listing Rule 3.3.6 to make practical sense, it only applies in circumstances

where a person, who is not a director, is initially appointed a director by the Board; and

In this case, the appointment of an existing Director as managing director by the remuneration

committee was not a new appointment of a person as Director by the Board for the purposes of Rule

3.3.6.

The Tribunal also observed that the idea that the Board could appoint the same person to the managing

director role every year, with that person retiring as a Director at the end of each 12 month term, and then

being required to stand for re-election at each annual meeting would be impracticable, and make a

nonsense of an important corporate governance provision.

APPLICATION OF LISTING RULE 3.3.9

Listing Rule 3.3.9 states:

“No term of appointment of an Executive Director of an Issuer or any of its Subsidiaries, shall
exceed five years. This provision shall not preclude reappointment of an Executive Director
upon expiry of a term of appointment, and shall not affect the terms of the engagement of that
Executive Director as an employee.”

In this case, the Director held office as an executive director for 14 years without retiring or seeking re-

election by shareholders. NZXR considered this was a clear breach of Listing Rule 3.3.9.

The Issuer submitted that the term “appointment” (rather than “election”) in Listing Rule 3.3.9 meant that

Executive Directors must be re-appointed by the Board, and not shareholders. Therefore, the Issuer

considered it had complied with Listing Rule 3.3.9, as the Board’s remuneration committee annually

reviewed the Director’s performance and re-appointed him as managing director.

The Tribunal observed that the Listing Rules contain no specific provisions for the appointment of

Executive Directors. Such an appointment can be:

by the Board, or a specific security holder who has that power under the constitution; or

via election by shareholders.

In this case, the Tribunal concluded that the managing director had not been validly reappointed for the

purposes of Listing Rule 3.3.9.
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The Tribunal also noted that the appointment of an Executive Director as a “managing director” does not

exempt them from the requirement to comply with Listing Rule 3.3.9. Accordingly, managing directors

must retire and be validly re-appointed or re-elected at least every five years. As a consequence, the

Issuer’s managing director should have retired and sought re-election on two occasions.

OUTCOME

The Tribunal determined that the Issuer had not breached Listing Rule 3.3.6, but had breached Listing Rule

3.3.9.

The Tribunal ordered that the Issuer be privately reprimanded, pay $20,000 to the NZX Discipline Fund

for breaching Listing Rule 3.3.9, and to pay the costs and expenses incurred by the Tribunal and NZX in

considering the matter.

The Tribunal emphasised that corporate governance provisions are a fundamental obligation placed on

issuers under the Listing Rules and are important to the integrity of the market. In its determination, the

Tribunal considered the following as mitigating factors:

The wording of Listing Rule 3.3.9 and its interaction with other relevant Rules is less than clear;

The breach did not continue once discovered;

The Issuer cooperated with NZXR’s investigation and provided all material facts;

The breach was unintentional and based on a bona fide misunderstanding of a Rule that is less than clear;

The Issuer took prompt action to correct any harm caused as a result of the breach by having its

managing director step down and seek re-election at the 2017 annual meeting; and

The Issuer has not previously been referred to the Tribunal for a breach of corporate governance provisions.

The Tribunal also noted the following as aggravating factors:

The matter was self-reported but was not done promptly as there was a considerable lapse of time

whereby the relevant Rules could have been discussed with legal advisers and/or NZXR;

Any breach of the corporate governance provisions should be taken seriously and in this case, the

breach was re-occurring; and

The Issuer’s conduct was careless to the point of negligence over an extended period of time.

The Tribunal also noted that there appear to be other Issuers who adopt the practice of reappointing

Managing Directors but not submitting them for election (in their capacity as a Director) by shareholders

at intervals of no more than five years.

The Tribunal considered that there was evidence of confusion in the market and that the constitutions of

some Issuers, aside from providing the right for the Board under the constitution to appoint a Director as

a Managing Director, reserve the right to the Board to re-appoint a Managing Director for further terms

of up to five years.

Additionally, the Tribunal noted that Listing Rule 3.3.9 applies to appointments to the Boards of

Subsidiaries and suspects that this wider application may have been overlooked or misunderstood by

other Issuers.
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