
RETAIL SHOP LEASES AND 
OTHER COMMERCIAL LEASES

COVID-19 EMERGENCY RESPONSE REGULATION 2020



This commentary has been jointly prepared by PVW Partners and wilson/ryan/grose.

The Queensland Government released the Retail Shop Leases and Other Commercial Leases 
(COVID-19 Emergency Response) Regulation 2020 on 28 May 2020, in response to the Mandatory 
Code of Conduct previously released by the National Cabinet. The Regulations dictate the rights and 
obligations of both landlords and tenants of retail and commercial leases in Queensland as a result 
of the COVID-19 pandemic. Landlords and tenants should familiarise themselves with the Regulations 
and assess their position in relation to the relevant lease arrangements.
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The National Cabinet of Australia released the National Cabinet Mandatory Code of Conduct – SME 
Commercial Leasing Principles during COVID-19 (the Code) on 7 April 2020.  The Code, previously 
summarised by us here, provides for general provisions relating to retail and commercial leases 
during the COVID-19 period - including the prohibition of certain actions by landlords against tenants.  
Each state and territory of Australia must pass legislation to commence and give effect to the 
requirements of the Code.

On 28 May 2020 the Retail Shop Leases and Other Commercial Leases (COVID-19 Emergency 
Response) Regulation 2020 (the Regulations) were released in Queensland. The Regulations 
implement the principles envisaged in the Code, however, there are distinct differences between 
the Code .  In this commentary we provide a summary of the Regulations and discuss the effect on 
landlords and tenants in Queensland. 

Background

The Regulations apply to parties to an affected lease.  An affected lease is defined as a retail shop 
lease or a lease of premises used for carrying on business where:

The Regulations may also apply to leases between franchisors and franchisees if the agreement 
between the franchisor and the owner of the land is an affected lease.  

What Leases Are Impacted by the Regulations?

The Regulations will not apply to leases used to operate farming businesses pursuant to the Farm 
Business Mediation Act 2017 (Qld) and leases, permits, licences or subleases under the Land Act 1994 
(Qld) unless certain conditions are met.  

1. The lessee is an SME entity as defined pursuant to the Guarantee Of Lending To Small and 
Medium Enterprises (Coronavirus Economic Response Package) Rules 2020 (Cth).  Broadly, 
this means that the tenant must have a turnover of less than $50 million.  Importantly, if 
the tenant and its affiliated entities have an aggregate turnover exceeding $50 million the 
Regulations will not apply to any leases of the tenant; and 

2. The tenant is eligible for the Commonwealth’s JobKeeper Scheme.

https://s3-ap-southeast-2.amazonaws.com/os-data-2/pvwpartners-com-au/documents/code_of_conduct_-_wrg_and_pvw.pdf


The relief afforded by the Regulations will apply for the period commencing 29 March 2020 and 
expiring 30 September 2020.  The Regulations define this period as the “response period”.  This 
departs from the relief period defined pursuant to the Code which allows for a relief period from 29 
March 2020 to 30 September 2020 plus a “reasonable recovery period”.  

During the response period, if a tenant:

then the landlord is prohibited from doing any of the following:

• Fails to pay rent; or

• Recovering possession of the premises.

• Fails to pay outgoings; or

• Terminating the lease.

• Fails to operate the business during any hours required pursuant to the lease, 

• Seizing any property from the tenant.

• Claiming or seeking damages for payment of interest, fees or charges in relation to   
 any unpaid rent or outgoings.

• Claiming on any bank guarantee, indemnity or security for unpaid rent or outgoings.

What is the Time Period for Relief?

What Restrictions are Imposed on a Landlord?



A landlord may take any action against a tenant as permitted pursuant to the lease (including but 
not limited to taking possession of the premises, terminating the lease and claiming on any security 
given by the tenant) in any of the following instances:

The Regulations prescribe a process whereby either party can commence negotiation for rent relief 
(or variations of the lease) during the response period. The process is outlined below.

Initiation of Negotiations
Either party may initiate the negotiation of rent relief and the variation of other terms of 
the lease by giving written notice to the other party.  The provision of such notice triggers 
an obligation for the landlord and tenant to exchange information to enable the parties to 
negotiate in a fair and transparent way. 

Examples of the information to be exchanged includes the following:

• A statement of the relief that the initiating party of the negotiation is requesting.

• Accurate financial information about the tenant’s business turnover.

• Evidence of the tenant’s eligibility for the Commonwealth’s JobKeeper Scheme.

In What Circumstances Can the Landlord Act Against the Tenant?

What is the Process to Initiate Rent Relief Negotiations?

• Where both parties have agreed to allow the landlord to take action 
 (ordinarily pursuant to a lease variation or deed).

• Where the landlord is acting pursuant to an order by a court or tribunal.

• If the tenant does not comply with a negotiated outcome or if the tenant fails to make  
 a genuine attempt at negotiation.

• Where the tenant has breached the lease on a ground that is not related to the   
 effects of COVID-19.  

• Information demonstrating that the tenant is an SME entity.

• Evidence of steps the tenant has taken to mitigate the impact of COVID-19 on the   
 tenant’s business, including any government assistance being provided to the tenant.



• Relate to any or all of the rent payable pursuant to the lease during the response   
 period.

• Provide for no less than 50% of the rent reduction to be offered as a waiver of rent   
 (e.g. at least 50% of the rent relief offered must be a waiver rather than a deferral). 

• Take into account the following:

 » The reduction in turnover of the tenant’s business during the response period.

 » The extent to which a failure to reduce the rent payable under the lease 
would compromise the tenant’s ability to comply with its obligations pursuant 
to the lease.

 » The landlord’s financial position including any financial relief provided to the 
landlord in response to COVID-19.

 » Any savings in the passing through of rates, land tax and other government 
charges.  

The Landlord Offer
Within 30 days after the parties provide sufficient information as required above, the landlord 
must make the tenant an offer to reduce the rent together with details of any other proposed 
changes to the lease.  

The landlord’s offer must:

Importantly, the Regulations do not expressly require the rent reduction to be proportionate 
to the reduction in the tenant’s turnover.  This is a departure from the calculation of rent 
relief as prescribed in the Code. As such, this is likely to increase the risk of dispute between 
parties in relation to the negotiations of the quantum of rent relief to be applied.  Conversely, 
parties may wish to utilise the framework envisaged by the Code and calculate rent relief 
based on the reduction in the tenant’s turnover as this may be viewed as a fair and relatively 
simple formula to adopt. 



Requirements for Rent Waiver
As mentioned above, at least 50% of the rent relief offered must consist of a rent waiver. For 
example, if the parties agree to a rent relief of 60% of the total rent, at least 30% of the total 
rent must be waived during the response period (unless otherwise agreed).   

Requirements for Deferred Rent
If the parties have agreed to a rent deferral, there are certain rules in relation to the operation 
of the deferral that must be followed by the parties.  In particular:

Negotiating in Good Faith
Upon receipt of the landlord’s offer, the Regulations require the landlord and the tenant to 
cooperate and act reasonably and in good faith in negotiating the rent relief.  

Documenting Rent Relief
If the parties can reach an agreement as to the rent relief to be applied, it is recommended 
that the agreement be documented by way of deed or a variation to the lease.  Without such 
documentation, it is possible that the agreement will be unenforceable which may increase 
the risk of dispute in the future and result in additional expense incurred by both parties. 

Despite the terms of the Lease, the Regulations permit a landlord to continue to hold any 
security deposit given until the deferred rent has been paid in full.  

•  The deferred rent must be amortised over a period between two to three years   
 commencing after the end of the response period (i.e. commencing 1 October 2020);   
 and

•  No interest, fee or charge may be imposed on the deferred rent unless the tenant fails  
 to comply with the negotiated lease variation.  



If a landlord offers to reduce or defer rent, the landlord must also offer a lease extension for the 
same length of time as the reduction or deferral is effective.  

Although, a landlord is not required to extend the lease if the landlord has granted a new lease 
to commence during such period or if the landlord can demonstrate that they intend to use the 
premises for their own commercial purposes.  

Will Leases be Automatically Extended?

The Regulations prohibit landlords from increasing the rent payable by a tenant during the response 
period.  If an increase in rent is due to occur during the response period, the landlord may increase 
the rent effective from the expiry of the response period (i.e. effective from 1 October 2020).  

It is important to note that there is no freeze on rent increases in such circumstances where the 
increase is calculated by reference to the turnover of a business.  

Is There a Freeze on Rent Increases?

The Regulations prohibit landlords from increasing the rent payable by a tenant during the response 
period.  If an increase in rent is due to occur during the response period, the landlord may increase 
the rent effective from the expiry of the response period (i.e. effective from 1 October 2020).  

It is important to note that there is no freeze on rent increases in such circumstances where the 
increase is calculated by reference to the turnover of a business.  

Is There a Freeze on Rent Increases?



If attempts to negotiate rent relief or lease variations are unsuccessful, either party may refer the 
matter as a dispute to the Small Business Commissioner for mediation.  The parties are required 
to attempt, and evidence an attempt, to negotiate a resolution in good faith prior to commencing 
mediation. 

The Mediator may dismiss a dispute if it does not relate to an eligible lease dispute, is frivolous or 
vexatious or is has not been referred to the Mediator in good faith.  The Regulations set out detailed 
requirements for commencing and conducting mediations, including requirements as to notices and 
liability for costs. 

Where parties are unable to resolve the dispute through mediation, either party may instigate 
proceedings in QCAT or a court of competent jurisdiction.  Strict time frames and requirements apply 
and as such the parties should seek specific legal advice in this regard to avoid losing any right to 
commence proceedings. 

Mediation and Dispute Resolution

It is likely that many landlords and tenants have reached an agreement as to rent relief to be applied 
during the COVID-19 response period. The Regulations have anticipated this, and state that such 
agreements will remain enforceable even if inconsistent with the Regulations and parties may 
continue to make agreements that are inconsistent with the Regulations. Replacement rent relief 
agreements taking into account the Regulations may also be negotiated with the consent of both 
parties. 

Existing and Future Agreements

PVW Partners and wilson/ryan/grose Lawyers are continuing to provide advice and guidance to 
landlords and tenants of commercial and retail premises, as the country begins to move towards 
easing of restrictions. If you require assistance with any negotiations or advice as to your rights and 
obligations under the Regulation, please do not hesitate to reach out to us.

Where to From Here?

http://www.pvwpartners.com
https://wrg.com.au/
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