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As a Succession Lawyer, I would have 

answered the question “what actually is 

Probate?” in 99% of my initial client interviews 

for an Estate Administration le. Most people 

have heard the term but very few are aware 

of what it actually is. I've drilled down on the 

FAQs and answered them in this document. 



WHAT IS PROBATE YOU ASK? 
 
A Grant of Probate is the Supreme Court's ofcial recognition that a will is legally valid. That 

process is often referred to as “proving” the will. The Grant of Probate identies the Executor 

(or Executors) and proves their authority to perform their executorial duties and administer the 

Estate in terms of the deceased's last will. 

WHEN IS PROBATE REQUIRED?

In the famous last words of a lawyer, it depends! In my experience I've found the most 

common circumstances where probate is required are:- 

1. where a bank or other nancial institution holds more than $50,000.00 on behalf of a 

deceased person; 
2. where a superannuation fund is making a payment to an Estate (which is not pursuant 

to a binding death benet nomination) and the payment exceeds $50,000.00;
3. where shares are involved (and they are to be transferred or sold; 
4. where there is a possibility of an estate dispute. 

You should not launch into Probate solely because a deceased's bank balance is in excess of 

$50,000.00 as in some circumstances, the requirement for Probate can be waived if 

approached correctly. If you nd yourself in this situation, you should always seek advice from 

an experienced succession lawyer. 

WHAT IS THE PROCESS OF GETTING PROBATE? 

In Queensland, the process of applying for Probate can commence when the certicate of 

death is received (more on that below). 

The rst step: publish a Notice of Intention to Apply for a Grant. The Notice must be published 

in the Queensland Law Reporter and must also be served on the Public Trustee of 

Queensland.  Now we wait – 14 days to be precise. 

The second step: On the fteenth day (after the Notice of Intention has been advertised and 

served on the Public Trustee) the application for probate can be led in the Supreme Court. 
The Probate application must consist of:-

1. application for probate;
2. afdavit supporting probate application; and 
3. afdavit of publication and service. 

The original will (and any codicil) and the original certicate of death need to 
be exhibited to your afdavit supporting the probate application. They will not 
be returned from the Court so ensure that you (or your solicitor) have made 
several certied copies prior to lodging. 

The third step: receive the Grant of Probate. 



HOW MUCH DOES IT COST?

The legal costs of applying for a Grant of Probate in Queensland vary depending on the 

complexity of the application. There are two outlays associated with the probate 

application, those being:- 
Ÿ Advertisement fee in the Queensland Law Reporter - $161.70 (including GST); and 
Ÿ Supreme Court ling fee - $706.70 including GST. 

These costs are current as at July 2018.  

HOW LONG DOES IT TAKE?

Dare I say it, again? It depends! 

The Probate process should not be started until the certicate of death is received. This is to 

avoid requisition of the application on the basis of a discrepancy between the details in the 

certicate of death and the details in the application. 

When the certicate of death is received, the advertisement process can begin. From here, 

the time frame is somewhere between 3 to 8 weeks (depending on which registry the 

application is to be led in). 

In some complicated matters, there are matters that must be addressed before the 

application can even be commenced, for example, if an Executor cannot be located. 

CAN I DO IT MYSELF?

It is not a requirement of the Court for the Probate application to be prepared by a lawyer. 

However, I have only come across one client who has applied for a Grant without the 

assistance of a lawyer and done it successfully rst go. Be very cautious of attempting to 

apply without the assistance of a lawyer as your application may be requisitioned and you 

might nd yourself needing a lawyer to x the error and that may prove equally as expensive 

as engaging a lawyer to prepare the application in the rst instance! 

CAN YOU HELP ME?

Of course we can. We have a specialised Succession team at Connolly Suthers which is led 

by Paul Radford, accredited specialist in Succession Law, and further consists of myself, 

Nicole Pearce, and Consultant, Simon Turner. 

Our Succession team is experienced and professional which is the essential combination 

when dealing with the stressors associated with such personal and emotional matters of 

which Succession Law entails. 



WHAT IF THERE IS A CAVEAT?  

A person who has an interest in an Estate may le a Caveat:- 

(1) against a grant for the estate;
(2) requiring any application for a grant to be referred to the court 

as constituted by a judge;
(3) requiring proof in solemn form of any will of the deceased.

SOLEMN FORM GRANTS 

A solemn form grant is made after there has been a judicial determination of the validity of 

the will. This type of grant may be required if there is question about the will maker's capacity 

at the time of making a will or where is it alleged that the will was executed in suspicious 

circumstances (i.e. the will maker was unduly inuenced or coerced). The role of the applying 

Executor is to make a case to uphold the will of the deceased that is being admitted to 

probate. The hearing Judge will determine if the applicant has an interest in the administration 

of the estate, or a reasonable prospect of establishing an interest in the administration of the 

estate. The applicant will need to produce evidence to the Court to support their claim (for 

example, a Doctor's report about capacity). 

SETTING ASIDE A CAVEAT  

If a person intends to apply for a grant of probate and there is a Caveat in force in relation to 

the estate, the Executor of the will being admitted to probate may le a claim in the Court 

seeking that the Caveat be set aside. The Executor will need to prove the Court that the 

Caveator (person who led the Caveat) does not have an interest in the estate or a 

reasonable prospect of establishing an interest or that he caveat does not give sufcient 

evidence to raise doubt as to whether the grant ought to be made (i.e. you have insufcient 

evidence to support your claim). 

If the court does not set aside the Caveat pursuant to the Executor's claim, the Court may give 

directions to facilitate further proceedings, including a direction that the Caveator le an 

application for a solemn form grant (allowing the matter the to be heard before a Judge). 

A Caveator may also withdraw the Caveat at any time. However, you should always seek 

legal advice if you are considering ling a Caveat. If a Caveat is led in the wrong 

circumstances, you may be exposed to a costs order. 

A Caveat is not to be used when an eligible person wants to apply 
for further provision from a will. It is important that you seek legal
 advice without delay if you wish to make a claim for further 
provision as strict time limits apply. 
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Ahhh, here's where I link you to my next 

document…. 'When there's a Will there's a 

way, but what if there's no Will?' 

What if there 
isn’t a Will  ?

Note: The contents of this article is of a 

general nature only and is not designed to 

be and should not be taken as legal 

advice. You should always obtain legal 

advice specic to your circumstances.


