
 

Forensic Mental Health  
Factsheet – Part 8A, Criminal Law Consolidation Act 1935 
 

Introduction 
Forensic Mental Health is a complex area, with multiple agencies involved, types of 
Court orders that can be made, and possible outcomes for the person. This Factsheet 
provides an explanation of common terms and concepts used with forensic mental 
health. 
 
What is Part 8A of the Criminal Law Consolidation Act 1935? 
Part 8A of the Criminal Law Consolidation Act 1935 is the legislation that provides the 
powers and functions relating to forensic mental health patients and forensic mental health 
orders.  
 
Who is a forensic mental health patient? 
A forensic mental health patient is a person who has committed an offence who has been 

found by a Court to be mentally incompetent to commit the offence or unfit to stand trial, 
due to mental impairment, which includes mental illness, intellectual disability, or a 
disability or impairment resulting from senility. 
 
What about forensic patients with disabilities or dementia? 
Forensic mental health services provide custody, supervision and care for all forensic 
patients, including those with disability and dementia. Disability services, older persons 
services and non-government organisations work in collaboration with forensic mental 
health services to provide forensic patients with disability and dementia the care and 
treatment they need.  
 
What is a forensic mental health order? 
When a Court is making, or has made, a determination about a person and their mental 
competence or fitness to stand trial, the Court may make a number of different orders for the 
short- or long-term custody, supervision and/or care of the person, known collectively as 
forensic mental health orders.  
 
Who is responsible for carrying out forensic orders? 
The Minister for Health and Wellbeing is responsible for the overall custody, supervision 
and/or care of all forensic patients. The day-to-day custody, supervision and care for 
forensic patients committed to detention is carried out by James Nash House for the 
most part, with some receiving custody, supervision and care in an acute mental health 
ward or in a prison. The day-to-day supervision and care of forensic patients released 
on licence into the community is carried out by the community forensic mental health 
service, community corrections and the Parole Board. 
 

Common Forensic Terminology 
What is Detention? 
A decision by the Court requiring the person to stay against their will in a health facility or a 
prison.  
 
What is Custody, Supervision and Care? 
 Custody means that the person must be detained in a specific place and/or must stay in 

the control of a specific agency. 

 Supervision means that the person must be observed and monitored. 

 Care means that the person must be provided with treatment for their mental illness or 
other condition causing their mental incompetence or unfitness to stand trial. 

 
What is Release on Licence? 
A decision by the Court that the person can live in the community, subject to conditions and 
the monitoring of Community Forensic Mental Health Services, Community Corrections 
and/or the Parole Board.  
 



 
 

What is a Limiting Term? 
A limiting term is the duration of a forensic mental health order.  
 
What are Licence Conditions? 
When a Court orders that a forensic patient be released on licence into the community 
the Court often imposes conditions on that licence, which may include: 

 To live at a specific place, 

 To be under the supervision of a responsible person, 

 To be assessed and/or treated for their mental condition,  

 To be monitored by the use of an electronic monitoring device, 

 To immediately surrender any firearms or ammunition to a Police station,  

 To be prohibited from possessing firearms or ammunition,  

 To be tested for gunshot residue, or 

 Any other conditions the Court sees fit to apply. 
 
Some of the additional conditions which commonly apply include: 

 Not consuming alcohol or recreational drugs, 

 Not contacting, visiting or being near specific people, and 

 Not visiting or being near specific places or areas. 
 
What is a Breach of Licence Conditions? 
A breach of licence conditions means that a person who has been released on licence 
into the community has broken one or more of the conditions of their licence. If a person 
is likely to breach or has breached their licence conditions, they may receive closer 
supervision and care by community agencies, they may be temporarily detained in a 
mental health service under an Administrative Detention Order, or a Court may vary 
their licence conditions, temporarily detain them or revoke their release on licence and 
order that they be placed in detention for the remainder of their limiting term. 
 
What does Dual Status mean? 
A person who is dual status has been found by a Court to be incompetent to commit an 
offence or unfit to stand trial for one offence but has also been convicted of a different 
offence. This means that the person is simultaneously a forensic mental health patient 
and a prisoner, hence the description “dual status”.  
 
What options are available to the Court for a person found incompetent to commit 
an offence or unfit to stand trial? 

 Dismiss the charge and release the defendant unconditionally. 

 Remand the defendant on bail (live in the community and attend Court later). 

 Adjourn the proceedings (person to stay in custody and attend Court later). 

 A Division 3A Order (for summary or minor offences) for release on licence. 

 A Section 269O Supervision Order, for either detention or release on licence. 

 A Section 269UB Continuing Supervision Order, for either detention or release on 
licence. 

 A Section 269U Interim Order, for detention pending review. 

 A Section 269X Order, for custody pending determinations of mental competence or 
fitness to stand trial. 

 Any other order the Court thinks fit. 
 

Forensic Mental Health Orders  
What is a Division 3A Order?  
If a person has committed a summary or minor offence and been found by a Court to be 

incompetent to commit the offence or unfit to stand trial, the Court may make a Division 
3A Order releasing the person on licence for up to 5 years. The Order may include conditions 
such as: living in a specific place, requiring a responsible person, requiring assessment or 
treatment, monitoring by an electronic device, imposing restrictions on possessing firearms 
and any other conditions the Court thinks fit. 

 



 
 
Who is a Responsible Person? 
The Court may require a person subject to a Division 3A Order to be under the care of 
a responsible person, who may be a guardian, a carer, a community corrections or 
parole officer, a community mental health or disability officer, the manager of a 
residential care facility, or any other appropriate person. 
 
What is a section 269O Supervision Order? 
If a person has been found incompetent to commit an offence or unfit to stand trial the Court 
may declare the person liable to supervision and make a section 269O Supervision Order. 
A Supervision Order may either commit the person to detention, to be kept in custody, or 
may release the person on licence to live in the community. If the person is released on 
licence the order may contain conditions, including: living at a specific place, requiring 
assessment or treatment, monitoring by an electronic device, imposing restrictions on 
possessing firearms and any other conditions the Court thinks fit. The limiting term for a 
Supervision Order is equivalent to the period of imprisonment and/or supervision the Court 
considers the person would have received if they had been convicted of the offence. 

 
What is a section 269UB Continuing Supervision Order?  
If a Court is satisfied that a person subject to a Supervision Order will, if unsupervised, pose 
a serious risk to the safety of the community after the expiry of their limiting term, the Court 
may declare them to be liable to continuing supervision and make a Section 269UB 
Continuing Supervision Order. A Continuing Supervision Order may either commit the 
person to detention or may release the person on licence to live in the community. If the 
person is released on licence the order may contain conditions,  including: living at a specific 
place, requiring assessment or treatment, monitoring by an electronic device, imposing 
restrictions on possessing firearms and any other conditions the Court thinks fit. The Crown 
must make an application for a Continuing Supervision Order in the 12 months prior to the 
expiry of the person’s limiting term. A Continuing Supervision Order remains in place until it 
is revoked by the Court.   
 
What is a section 269V(2) Ministerial Direction? 
The Minister may place a person subject to detention under a Section 269O Supervision 
Order or a Section 269UB Continuing Supervision Order into the custody, supervision and 
care of another Minister or Agency, using a Ministerial Direction. A Direction is most often 
used to transfer the custody, supervision and care of a forensic patient from a health facility 
to a prison, for a limited period of time. The power to make such a Direction is commonly 
delegated to the Chief Psychiatrist and the Deputy Chief Executive SA Health.  
 
What is a section 269NE or 269UE Administrative Detention Order?  
An Administrative Detention Order can be made by a Prescribed Authority for a person who 
is subject to a Division 3A Order or released on licence under a 269O Supervision Order or 
released on licence under a 269UB Continuing Supervision Order, if the person has 
breached or is likely to breach a condition of their order. An Administrative Detention Order 
can be made for up to 14 days, during which time the person will be detained in a specified 
place for a specified time. An Administrative Detention Order must be made using a form 
(approved by the Minister) and must be directed at the Commissioner of Police and police 
officers generally.   
 
Who is the Prescribed Authority? 
The health professional holding or acting in the positon of Clinical Director, Forensic Mental 
Health Service, or a person declared to be a Prescribed Authority by the Regulations.  
 
What is a section 269U Interim Order? 
If a person has been released on licence under a Section 269O Supervision Order and has 
breached or is likely to breach a condition of their order, the Court may make a Section 269U 
Interim Order on application by the Crown. The Section 269U Interim Order may commit the 
person to detention for a specific period while the Supervision Order is reviewed. 
 
What is a section 269X Order? 
If there is to be or may be an investigation by a Court to determine a person’s competence 
to commit an offence or fitness to stand trial, or a Court has declared a person to be liable 



 
to supervision but has not resolved how to manage the person, then the Court may release 
the person on bail or commit the person to custody for a specific period before appearing 
before the Court again. 

 
What is a section 269VD interstate Transfer Order?  
If a person is subject to a Supervision Order the Minister may make an interstate Transfer 
Order for the person to be transferred to another State if they are satisfied that: the transfer 
is permitted by the legislation of the receiving State, the person (or their guardian) consents, 
and the Chief Psychiatrist has certified that the transfer is for the benefit of the person. 

 
What is a section 269VE Interim Disposition?  
If a person is subject to an Interstate Supervision Order the Minister may make an Interim 
Disposition for the person if they are satisfied that: the transfer is permitted by the legislation 
of the other State, the person (or their guardian) consents, the Chief Psychiatrist has certified 
that the transfer is for the benefit of the person and there are services or facilities available, 
and the Minister is satisfied that the transfer is necessary for family and/or other relationships 
to support the person. The Interim Disposition may be for the person to be: released on 
licence as if under a Division 3A Order, committed to detention as if under a Section 269O 
Supervision Order, or released on licence as if under a Section 269O Supervision Order. 
The disposition may contain conditions, as per the relevant order. 
 
What Forms are required? 
Only an Administrative Detention Order, a Transfer Order or an Interim Disposition 
require a form. These instruments are made by the Minister or the Clinical Director of 
the Forensic Mental Health Service. All other forensic mental health orders are made by 
the Courts, who determine the nature of the instrument describing the order, which may 
be a Judgement, a Sentence or a Warrant document. 
 

Rights 
What rights do forensic patients have? 
 If a person is subject to a Section 269O Supervision Order they have the general rights 

of a patient under the Mental Health Act 2009, including support, communication and 
access to the Community Visitor Scheme. However, these rights are subject to 
limitations set by the treatment team, such as visiting hours, who may visit, and the 
safety and security of other patients and staff. 

 The capacity to consent to interstate transfers. 

 To have legal representation and the reasonable opportunity to be heard whenever 
orders are to be made or varied by a Court. 

 To appeal an order made by a Court to the appropriate appellate Court. 

 To apply to a Court for the variation or revocation of their order. 

 
What rights do victims and their next of kin have? 

 Access to counselling services provided by the Minister. 

 Access to limited information about the defendant. 

 Ability to submit their views in proceedings to determine if a person should be made 
liable to supervision and, in some circumstances, to submit a Victim Impact 
Statement. 

 
What rights do the next of kin of forensic patients have? 

 Access to counselling services provided by the Minister. 

 Access to limited information about the defendant. 
 

Young People subject to Forensic Orders 

A child or young person who commits an offence may be found by a Court to be 
incompetent to commit an offence or unfit to stand trial in the same way as adults. Their 
custody, supervision and care as a forensic patient is managed separately and is 
coordinated by the Youth Justice portfolio of the Department of Human Services. A 
young person subject to an order committing them to detention will reside at the Adelaide 
Youth Training Centre and a young person released on licence will receive a range of 
community services coordinated by Youth Justice. 



 
 
 

Custody, Supervision and Care of Prisoners 
 From time to time a prisoner will experience mental illness while in the custody of 

the Department for Correctional Services (DCS). 

 Prisoners can receive mental health care and treatment through: 
o Prison infirmaries and the Yatala High Dependency Unit, 
o SA Prison Health Service care provided into prison, 
o Forensic Mental Health Service care provided into prison, 
o Transfer to James Nash House for inpatient mental health care, or 
o Transfer to a DCS approved mental health ward in an Approved Treatment 

Centre for inpatient mental health care (usually only the Psychiatric Intensive 
Care Unit of a public hospital but this varies over time). 

 

Service and Agency Roles 
Courts 

 The District, Magistrates and Supreme Courts of South Australia hear evidence and 
make decisions about an adult person’s competence to commit an offence or 
unfitness to stand trial and make forensic mental health orders. 

 The Youth Court of South Australia hears evidence and makes decisions about a 
young person’s competence to commit an offence or unfitness to stand trial and 
make forensic mental health orders. 

 
Forensic Mental Health Service 

 James Nash House provides inpatient custody, supervision and care for people 
subject to a supervision order for detention. 

 Community Forensic Mental Health Service provides community supervision and 
care for people subject to an order for release on licence. 

 Forensic Court Assessment and Diversion Service provides mental health 
assessment and advice for the Courts of South Australia. 

 Ashton House provides residential step-down community supervision and care for 
people subject to an order for release on licence. 

 James Nash House provides legislative, clinical and procedural advice and support  
 
SA Health  
In additional to the services provided by the Forensic Mental Health Service: 

 Mental Health Services provide custody, supervision and care for some forensic 
patients subject to a supervision order for detention while arrangements are made 
for a bed in James Nash House. 

 Emergency Departments provide custody, supervision and care for some forensic 
patients subject to a supervision order for detention entering the inpatient system 
from the Courts or the community. 

 SA Prison Health Service provides general health care to forensic patients who are 
in prison, and assist occasionally with mental health care. 

 Office of the Chief Psychiatrist provides legislative advice and support, and 
processes requests for Ministerial Directions. 

 
Department for Correctional Services 

 Community Corrections and the Parole Board provide community supervision and 
care for people subject to an order for release on licence. 

 Prisons provide custody, supervision and care for some forensic mental health 
patients subject to a supervision order for detention when it is not practicable to 
provide those services in a SA Health facility. 

 
Youth Justice 

 The Department of Human Services provides community supervision and care for 
young people subject to an order for release on licence and provide residential 
custody, supervision and care for young people subject to a supervision order for 
detention at the Adelaide Youth Training Centre. 



 
 
 
SA Police 

 SA Police provide assistance, transport, safety and detention services for forensic 
patients, in accordance with legislation. 

 
Other Services 
 Aboriginal Health Council of South Australia provides funding, services and referrals for 

a number of different health and wellbeing organisations. 

 Aboriginal Prisoner and Offender Support Services provide advocacy, support, visits and 
some care services for Aboriginal offenders and prisoners. 

 Housing SA provides support, accommodation and referrals. 

 NALHN Aboriginal Health Services provide assessment, support, care and referrals. 

 OARS SA (Offenders Aid and Rehabilitation Service) provides advocacy, support and 
rehabilitation services for offenders. 

 Owenia House provides assessment, education and individual and group-based 
programs for people who have committed sexual offences. 

 Watto Purrunna Aboriginal Primary Health Care Service provides clinical, wellbeing and 
allied health services in the northern metropolitan area. 

 
Advocacy and Support  

 Aboriginal Legal Rights Movement provides legal services for Aboriginal people to 
promote legal, cultural, economic, political and social rights. 

 Community Visitor Scheme provides independent advocacy for the resolution of issues. 

 Consumer Advisors in forensic and mental health services assist people to make and 
resolve complaints. 

 Disability Advocacy and Complaints Service of SA provides information and advocacy 
for individuals and families. 

 Disability Rights Advocacy Service provides individual and systemic advocacy. 

 Health and Community Services Complaints Commission assists people and services 
to resolve complaints. 

 Legal Services Commission provides legal advice and services. 

 Office of the Chief Psychiatrist provides information, advice and referral of matters for 
appropriate resolution. 

 Office of the Guardian for Children and Young People provides information and 
advocacy. 

 Office of the Public Advocate provides independent information and advice. 

 Peer Workers and Carer Consultants in forensic and mental health services provide 
information and support. 

 Public Trustee provides information, advice and support for people and families for 
people who cannot manage their own finances. 

 Women’s Information Service provides information, support and referrals. 

 

For more information – Forensic Mental Health Service 
Telephone: (08) 8266 9600. Fax: (08) 8226 9601. 
Email: HealthJamesNashHouse@sa.gov.au .   
 

 

 

Office of the Chief Psychiatrist   

PO Box 287 Rundle Mall, Adelaide SA 5000 

Telephone: (08) 8226 1091 

www.chiefpsychiatrist.sa.gov.au 
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