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About the LEAG 

The LEAG is a statewide committee providing advice and recommendations on the Office of 

the Chief Psychiatrist (OCP) statutory and departmental functions. The LEAG members work 

collaboratively with the OCP in monitoring and improving the safety and quality of mental 

health services in SA. The LEAG ensures personal lived experience and family/carer lived 

experience perspectives are embedded in the design, implementation and evaluation of 

mental health policies, programs and services.  

 

About the Submission 

The mental health Act establishes provisions to protect the rights of people who need mental 

health care when their decision-making capacity is impaired due to mental health distress. It 

also gives an immense responsibility to those entitled to use this legislation to put on hold 

the human rights of a person with mental illness to protect the life and safety of the person. 

The members of the LEAG consider that the voices of people with lived and living 

experience should be paramount among the voices of other stakeholders interested in the 

review of the Act since consumers and carers are the people affected directly by the 

decisions made under the provisions of the Act. 

The group acknowledges the Act requires amendments to update the State legislation 

according to the contemporary approaches regarding mental health care and wellbeing. This 

submission focuses on the key issues that need urgent review to protect the dignity and 

autonomy of the community members who require mental health care in SA. 

 

About the topics 

The topics of recommendations from the LEAG in this submission include: 

➢ The Definitions  
➢ The Guiding Principles 
➢ The Clinical Judgment 
➢ Assessing Capacity  
➢ The Statement of Rights  
➢ Changing Culture  
➢ Respect for Consumers' and Carers' Preferences  
➢ Care and Control 
➢ Coercion 
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Definitions      

Some definitions of the Act need to be updated as the way they have been presented lacks 

meaning. For instance, the Act says: that consent to treatment means effective consent to 

the treatment. It is also essential to include a clear definition of a lack of capacity to make 

decisions. 

 

Guiding Principles  

People using the Act need to be accountable for the guiding principles of the Act. It is 

recommended to include more accountability to establish clear consequences for people 

who breach the Act's provisions, including the involvement of regulatory bodies like AHPRA, 

APA, AASW, etc. 

 

The Act to limit the power of clinical judgment 

The Act should set the foundations that no one can overpass when deciding to use the 

powers of the Act over individuals who require mental health care. No clinical judgement or 

any discretion can override those minimal foundations. A mental health clinician needs to be 

aware and accountable for the immense responsibility of deciding to set aside or put on hold 

the rights of a person to protect his/her/their life and safety.   

 

Assessing capacity  

The process of assessing capacity needs to be scrutinised. It is recommended to increase 

the number of assessments before and during involuntary treatment. Different types of 

capacity should define different areas of a person’s life. If lacking in one area, try another 

since a person traumatised by experience will shut down. In crisis a person may not have 

the capacity, but when calm, the capacity will emerge again. Decision making capacity 

should not be a blanket rule, it needs to be assessed intermittently as the mental capacity 

evolves with treatment.   

The issue of reduced capacity should not apply to the whole of a person, while a person may 

be considered to lack capacity in one area of their life it does not mean they lack capacity in 

other areas. 

It is recommended to consider different capacity levels as it increases and decreases 

gradually; therefore, the assessment can include levels like minimal, moderated, and 

substantial instead of yes or no. 
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The Statement of Rights  

The current practice of providing the statement of rights is tokenistic, with no meaning or 

difference for the person to understand his/her/their rights while under the involuntary 

treatment order (ITO). The Act needs to include more provisions to help people to 

understand their rights while under an ITO or CTO, like using a video or other means. 

A statement of rights should only include information of the situation a person is in eg ITO or 

CTO and where they can turn to if they don’t agree with the decisions being made. The 

statement of rights should not include information about types of treatment or information 

about their stay in acute ward or community.  

Considerations must be explicit for CALD and Aboriginal people requiring involuntary 

treatment. Language and culture are two main factors that affect the capacity to understand 

what is happening while under the Act. 

The Statement of rights should include the purpose of involuntary treatment, which is to 

improve the person's mental health instead of punishment because they have done 

something wrong. The punitive approach is the most disempowering aspect to encourage 

the person to empower and re-take control of his/her/their life, and work towards recovery.  

 

Changing culture 

The Act must provide the legal foundations for a cultural shift where mental health care goes 

beyond the biomedical model. Hence, it requires integrating a holistic perspective of health 

(mental and physical), the social determinants of health, and the human rights approach.  

In the current provisions of the Act, there is no reference to the training of delegates who use 

the Act. It is essential to include the legal grounds for the minimal requirement related to 

training and education about the rights of a person. This should be mandatory for authorised 

officers, SAPOL and SAAS. 

 

Respect for consumers' and carers' preferences  

Increase the binding character of the ACD and make explicit that they should be considered 

unless there is an imminent risk for the person or others. Electroconvulsive Treatment (ECT) 

can't be provided against the wishes of the person with mental health issues in the same 

way chemotherapy cannot be offered forcefully to a person with cancer. 

The report Free and Equal, produced by the Australian Human Rights Commission, presents 

the case where the Victorian Supreme Court found that ECT ordered against patients’ 
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wishes was a breach of human rights. This background needs to be considered in the review 

of the Act.  

The review should consider Victoria’s Mental Health and Wellbeing Act 2022 (which was 

endorsed by consumers and carers peak bodies in Victoria), particularly the sections related 

to the advanced statements, sharing information guidelines, nominated persons and non-

legal advocacy services. 

 

Care and Control 

Stigma is a cultural determinant of health that reduce the social inclusion of people with lived 

experience. The distorted notion of “Dangerous person” related to people with lived 

experience is reinforced, among other causes, when they are transported in police patrols.  

SAPOL needs to have a differentiated approach for people under the influence of alcohol 

and other drugs and people experiencing a crisis related to mental health distress. It is 

recommended specific training for SAPOL or SAAS so they can differentiate between 

someone under the influence of drugs and alcohol or a person with mental health 

challenges. 

A person with mental health challenges must not be handcuffed and should not be 

transported in a police patrol vehicle unless the person committed an offence or is a forensic 

patient. SAAS should be the agency to transport people for assessment and treatment 

 

Reduction of coercion 

There is a consensus among all the stakeholders of the mental health sector that coercion 

should be used as a last resort, and its use should decrease and be replaced by therapeutic 

strategies to deal with challenging behaviours. Nevertheless, the Act does not include any 

provision about coercion reduction. It is recommended to have, like in the Suicide Prevention 

Act, an article to develop action plans for coercion reduction with targets. The Chief 

Psychiatrist should be the authority to monitor those plans.   

Coercion only increases anxiety and the effects of trauma, a person in trauma is less likely to 

respond to treatment. Coercion Reduction de-escalates a trauma response and enables a 

person to more likely be responsive to treatment with better outcomes. 

 

 

 


