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Dear Professor Williams and Associate Professor Plater 
 
RE: Mental Health Act Review 2022 (“Review”) 
 
The Office of the Chief Psychiatrist (OCP) is responsible for the administration of the Mental Health 
Act 2009 (the Act).  
 
Accordingly, the OCP has been central in developing the Terms of Reference (TOR) for this 
Review. The TOR were developed based on (a) community and clinician feedback collated by 
OCP staff since the previous statutory review in 2014-2016, (b) the identification by OCP staff of 
administrative and legal shortfalls in the Act, including those highlighted by complaints made to this 
Office, (c) discussions arising out of the Human Rights and Coercion Reduction Committee, 
chaired by the Chief Psychiatrist, (d) the findings of the Royal Commission into Victoria’s Mental 
Health System, and (e) policy priorities of the Government and  the Minister for Health and 
Wellbeing, in particular those related to access to services. 
 
As the TOR make clear, the OCP has identified several areas of the Act that require SALRI’s 
expert review and, in the case of many of the legislative issues identified in Attachment 1 to the 
TOR, the OCP has previously suggested solutions to the same.  
 
Therefore, the purpose of this submission is to highlight only key issues about which the OCP 
wishes to make further comment. This submission will use the term “consumer” to refer to a person 
with lived experience of mental illness and with a past or present history of accessing or receiving 
mental health services in South Australia.  
 
The key issues discussed below can be described under the following sub-headings:  
1. Legislative objectives and guiding principles 
2. Decision-making capacity under the Act  
3. Access to Services 
4. Reduction of involuntary treatment 
5. Care and control powers 
6. Enhanced rights protections  
7. Miscellaneous issues 
8. Forensic Issues 
 

An additional section on “Forensic Issues” has been included for completeness, while recognising 

that the Act’s intersection with the Criminal Law Consolidation Act 1935 (SA) (CLCA) – and 

forensic mental health issues that overlap with the CLCA – are outside the scope of this review.  

 

It is noted that with respect to consultation questions concerning ECT and the Prescribed 

Psychiatric Treatment Panel, the OCP adopts and endorses the submission of the PPTP to this 

review. 
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1. Legislative Objectives and Guiding Principles 
 

Section 6 of the Act contains the objects of the Act, and section 7 identifies the guiding principles to 

be followed by all relevant persons and bodies in the performance of their functions under, and in 

their administration of, the Act.  

Complaints heard frequently by the OCP, most often from consumers and carers, are that:  

• In practice, the Act is skewed in favour of clinicians rather than consumers, such that the 
legislation is protective, rather than rights-based in nature. 

• Consumers who have been subject to involuntary treatment orders are not offered 
treatment options (for example, talking therapies) beyond the pharmacological, with the 
result that treatment options are not recovery-oriented but crisis-focused. 
 

The OCP considers the objects of the Act may be adjusted to better reflect the idea that: 

• all South Australians have the right to good mental health and wellbeing, not simply 
treatment for acute mental illness. 

• Recovery-oriented, evidence-based treatment is paramount and included in this is the 
recognition that voluntary, collaborative treatment (as far as possible) leads to the best 
outcomes.  

• Similarly, use of the involuntary treatment pathways are to be as a last resort to ensure the 
least restrictive approach to treatment is always taken.  

• Inequities in access to mental health services must be reduced.  

• Comprehensive and, where appropriate, multi-disciplinary services should be offered to 
consumers on a voluntary basis to target the social determinants of mental ill-health and 
psychological distress.  
 

Further, while the Guiding Principles of the Act reflect good ideals, there is a concern there is 

currently no guidance around how these principles can be ingrained in mental health services in 

practice, whether there is a hierarchy among the principles, and the lack of any accountability 

mechanism accompanying the principles. The concern is that, in practice, this causes the guiding 

principles to be more aspirational than mandatory in nature. Given the central role these principles 

play in providing an avenue to introduce rights-based protections into the legislation, this is 

problematic.  

The OCP would support in principle a clearer distillation of the most essential guiding principles 

that are key to the administration of the Act. For example, it should be made explicit that the 

involuntary treatment of a consumer under the Act is only possible where that consumer lacks 

decision-making capacity with respect to their mental illness (this is currently implicit in the notion 

of “least restrictive approach”) and that consumers are entitled to take measured risks with respect 

to the treatment of their mental illness, just as others would in the treatment of (for example) a 

cancer diagnosis.  

One way of doing this is reflected in Part 1.5 of Victoria’s Mental Health and Wellbeing Bill 2022 

(read for the second time in Victorian Parliament on 23 June 2022) (“the Victorian Bill”), where 

key “mental health and wellbeing principles” are identified and described in detail.  One advantage 

of such clarity surrounding these principles is that they become more amenable to accountability 

mechanisms. For example, in the Victorian Bill, Part 1.6 imposes obligations on service providers 

to make “all reasonable efforts” to comply with the principles when exercising a function under the 

Act and to “give proper consideration to” the principles when making a decision. Proposed section 

30 of the Victorian Bill also imposes an obligation upon service providers who are required to 



prepare annual reports that they report on actions taken during the reporting period to give effect to 

one or more of the guiding principles.  

The OCP would support in principle a similar approach being taken with respect to the Act as a 

means of fostering systemic change and real engagement with the Act’s guiding principles at the 

service level. This Office notes and supports the views of the Principal Community Visitor and 

Public Advocate, Anne Gale, expressed during July’s Human Rights & Coercion Reduction 

Committee consultation meeting that there is power in shining light on these issues and starting a 

conversation around culture change.  

An alternative approach previously mooted would see a similar accountability mechanism 

incorporated into the Act by virtue of a new Chief Psychiatrist function under section 90. This new 

power may be to require service providers to report annually against the guiding principles in a 

similar manner to that proposed by the Victorian Bill. In practice, this may take a form similar to the 

reporting requirements of new Suicide Prevention Act 2021 (SA) where, e.g., section 26 requires 

State authorities to report annually by 31 October to the Suicide Prevention Council on the 

operation of its suicide prevention action plan, and in turn, requires the Suicide Prevention Council 

to provide to the Minister by 31 December each year a summary report to be tabled in Parliament.  

While a supplementary Chief Psychiatrist power of this nature may prove useful, the OCP prefers 

the public reporting requirement of the Victorian Bill, particularly in the absence of a corresponding 

Chief Psychiatrist power or governance structure to follow up or sanction non-compliance. The 

Victorian approach would also limit the reporting burden on service providers, in circumstances 

where most, if not all, government-funded mental health services operating in South Australia 

already have annual reporting obligations.   

Finally, the OCP takes this opportunity to express its support for any amendments to the Act to 

include a statement of recognition with respect to South Australia’s Aboriginal people and 

acknowledgement of South Australia’s treaty process, such as that found in Part 1.4 of the 

Victorian Bill. This is particularly important given the continuing over-representation of Aboriginal 

and Torres Straight Islander people receiving community and inpatient mental health services, 

including involuntary services.1 

2. Decision making capacity  
Impaired decision-making capacity 
 
‘Impaired decision-making capacity relating to appropriate treatment of the person’s mental illness’ 
is one of four criteria that must be met for a treatment order to be made. Impaired decision-making 
capacity is defined in s5A of the Act. This section was inserted into the Act in 2017.  
 
Since the introduction of this criteria, it has been the subject of enquiries and complaints to the 
OCP; the former most often from clinicians seeking guidance around capacity assessment, the 
latter most often from consumers either disputing the outcome of their capacity assessment or 
disputing that a real assessment even occurred (and, therefore, whether the involuntary treatment 
criteria were met) prior to the imposition of a treatment order under the Act.  
 
The OCP also acknowledges the comments made with respect to the inclusion of a decision-
making capacity criterion in the Act by Deputy State Coroner Anthony Schapel in the findings and 
recommendations made following the Inquest into the death of Theo Papageorgiou. The Deputy 
Coroner’s concern that an Involuntary Treatment Order under the Act may not be appropriately 
made is noted. However, without commenting here on the specific clinical circumstances of Mr 

 
1 Annual Report of the Chief Psychiatrist 2020-2021, pp. 17, 21. 



Papageorgiou’s case, as a general proposition, an accurate consideration and assessment of 
capacity, with a thorough and contemporaneous recording of this decision, is likely to identify those 
who are in need of support or involuntary treatment in a way that will both uphold rights, and also 
identify the needs of people who may require an Order. It is the OCP’s view that appropriate 
assessment should lead to appropriate orders.   
 
However, the OCP recognises that the consideration of this criteria is often not well documented 
making it difficult, particularly for consumers and their families, to determine how a conclusion has 
been reached. Clinicians may approach the question of capacity in different ways. While 
assessment should always be thoroughly documented in clinical case notes, under the Act, a 
formal “statement of reasons” (currently Form MRMHA-E, available via the OCP website) is only 
required to be completed on the making or extending of a Level 2 ITO2 or when the decision to 
confirm a Level 1 CTO or ITO is appealed to SACAT.3  
 
As you are aware, most recently the South Australian Court of Appeal decision in TSC v 
Department for Health and Wellbeing [2021] SASCA 93 considered the question of whether the 
applicant had impaired decision-making capacity in relation to the appropriate treatment of his 
mental illness. The judgment discussed the concept of impaired decision-making capacity and 
referenced the Victorian case PBU & NJE v Mental Health Tribunal [2018] VSC 564 which had 
explored the concept at length. However, the Court of Appeal’s focus in TSC on the phrase 
“appropriate treatment” has raised concerns among consumer advocates that the test of decision-
making capacity for the purposes of the Act has become a subjective one, where “appropriateness” 
will be equated to the views of the treating clinicians, perhaps without regard for the risk appetite or 
even cultural considerations that many consumers would factor into such a phrase. In practice, the 
concern is this application of the test would lend itself towards risk aversion as opposed to rights-
protections.  
 
It is the OCP’s view that the decision-making capacity criterion for involuntary treatment orders is 
one of the most important human rights safeguards currently in the Act. While involuntary 
treatment for severe mental illness remains necessary in our current health system and 
community, a balance must be struck between a person’s right to self-determination – including 
their right to make what are perceived to be “poor decisions” in relation to their mental health – and 
their right to good health. The OCP considers that if a person has been properly assessed as 
having capacity with respect to the treatment of their mental illness, there is no role for involuntary 
treatment, which can indeed cause further harm and distress.  
 
In light of these views, and the current lack of clarity around the application of the decision-making 
capacity criterion, the OCP would in principle support amendments to the Act that emphasise and 
prioritise the importance of this criterion. For example, the OCP would support in principle:  

• the inclusion of additional “guiding principles” with respect to the assessment of decision-
making capacity, in a manner similar to NSW’s “Capacity Assessment Principles” or those 
found in Part 3.1 of the Victorian Bill. These principles should emphasise that a fresh 
capacity assessment is required on each occasion a treatment decision is purported to be 
made and at each (regular) clinical review, that capacity can fluctuate over time, and that a 
history of mental illness does not mean a person lacks decision-making capacity.  

• Amendment to the capacity criterion to remove the term “appropriate”. This would bring the 
Act in line with the mental health legislation of other Australian states: for example, Western 
Australia’s legislation refers to a person “not demonstrating capacity to make a treatment 
decision”; Queensland’s refers to a person “not having capacity to consent to be treated for 
the illness”.  
 

Additionally, the OCP would in principle support amendments to the Act to explicitly adopt 

supported decision-making, to bring the Act more in line with the requirements of the Convention 

 
2 Subsection 26(4) of the Act. 
3 Subsection 35(2) of the SACAT Act 2012 requires the decision-maker to provide a report to the Tribunal. 

https://www.chiefpsychiatrist.sa.gov.au/legislation/mental-health-act/forms


on the Rights of Persons with Disabilities (CRPD). It is suggested this shift away from substitute 

decision making towards supported decision making could be highlighted both in the guiding 

principles of the Act, as well as through the addition of a new section detailing specific 

requirements to provide assistance and support with consumer decision making.  

It is noted one way of doing this is reflected in the Victorian Bill, which integrates the use of 

“appropriate supports” (section 6) throughout the legislation, including in the assessment of 

capacity (subsection 87(2)(e)) and imposes an obligation upon an entity to take reasonable steps 

to provide “appropriate supports” in all communication with consumers and carers. While there 

may be other approaches to achieving this goal, the OCP supports the use of examples in the 

legislation (as in the Victorian Bill) to provide guidance to clinical staff as to what is required.  

 
3. Access to Services 

 

This review must consider how legislation might facilitate access or impose barriers to access.  We 

consider this to be linked to the broader role of the Act – describing the range of services available 

and rights of users.  Comments on the topic of objectives and principles are relevant as their 

wording will influence the future supply of services. 

It is also relevant to look at the Act from a historical perspective.  The criteria for involuntary 

inpatient treatment in the Mental Health Act 1993 were: 

If, after examining a person, a medical practitioner is satisfied— 

 (a) that the person has a mental illness that requires immediate treatment; and 

 (b) that such treatment is available in an approved treatment centre; and 

 (c) that the person should be admitted as a patient and detained in an approved 

treatment centre in the interests of his or her own health and safety or for the protection of 

other persons,  

the medical practitioner may make an order for the immediate admission and detention of 

the person in an approved treatment centre.  [Emphasis added.] 

The second criterion – an availability criterion - is relevant in the context of access. A similar 

criterion existed in the Mental Health Act 1977.  In suggesting the return to the Act of this criterion, 

it is not intended that treatment orders not be made, and a consumer not receive care, because it 

is perceived by the treating clinician that services are not available, but rather that the criteria of the 

Act operate as a prompt to ensure that such services are available and that admission proceeds 

smoothly. Given the purpose of such a criterion should be to encourage the provision of 

appropriate facilities, it may be that the inclusion of service accessibility requirements today sit 

more comfortably in a Guiding Principles section of the Act.  

As is well known, access issues particularly apply in Emergency Departments. Long waits in an 

inappropriate environment increases the use of restrictive practices.  The focus on human rights in 

modern legislation assists in the analysis of these situations as people waiting for admission often 

require a therapeutic, low stimulus environment – usually in a mental health ward – that cannot be 

delivered in an emergency department.  If there is a return to a criterion about availability (or a 

focus on access to service in the Act’s principles) this could be remodelled in the modern context 

https://www.legislation.sa.gov.au/lz?path=%2FC%2FA%2FMental%20Health%20Act%201993


of human rights.  While this is not a panacea, and it will not in itself ensure that all patients who 

need admission are promptly transferred to a ward, it could help drive efforts to respond to the 

needs of some of the most distressed people waiting for beds.   

Access to services – drug and alcohol  

Recognition is also needed of the impact of drug and alcohol use on our community which also 

contributes to longer stays in emergency departments.  The current Act in Schedule 1(k) indicates 

that a person does not have a mental illness merely because the person takes or has taken alcohol 

or any other drug.  Schedule 1 qualifies this by stating: 

However, nothing prevents, in relation to a person who takes or has taken alcohol or any 

other drug, the serious or permanent physiological, biochemical or psychological effects of 

drug taking from being regarded as an indication that a person is suffering from mental 

illness.    

This, in effect, allows the Act’s powers and orders to be applied to the assessment and treatment 

of people who experience drug or alcohol intoxication or withdrawal, or other complications of drug 

use – in particular, drug induced psychosis.  Many of these people will require input from a range 

of specialties because of the medical risks of their substance use, and the need to manage co-

existent illnesses, and follow up from drug and alcohol services (and for those who have both a 

substance user disorder and a mental illness treatment for both will be required.)  

In this context, the availability of treatment will be to a broader range of treatment than that 

delivered by mental health services and include medical care and substance use treatment, ideally 

in a short stay unit equipped to provide this care and not in an assessment cubicle. It extends 

beyond the traditional concepts of mental health treatment. 

While the focus of this discussion is access to services at the point of admission, there has been a 

long-standing effort to improve the drug and alcohol treatments available to mental health 

consumers, with high rates of “dual diagnosis” identified in community clinics and inpatient 

populations.  This issue is of such significance, to individuals and services, given the frequency of 

drug induced relapse that this would also be an opportunity to describe in the sections of the Act 

related to treatment and care plans, that such plans should also include therapy and support to 

manage harmful substance use. 

A focus in the Act on guiding principles that support early intervention and referral to appropriate 

services would also assist in this context. Early access to services and rehabilitation support 

reduce the likelihood of relapse and acute presentations to emergency departments.  

Access to service – additional suggestions 

In addition to the above suggestions, the following may assist in enhancing South Australians’ 

access to mental health services and would be supported by the OCP in principle:  

• An addition to the Act’s guiding principles that requires an enhanced focus on increasing 
access to services in service design, commissioning, and day to day operations to respond 
to community need (similar to the access considerations found in the “Objectives” of the 
Victorian Bill);  

• Recognition in the Act’s principles or objectives that, in the current health landscape, 
access to services relies upon partnerships with the Commonwealth;  

• A required inclusion in the Chief Psychiatrist’s Annual Report to Parliament that describes 
the current state of access to mental health services in South Australia. This would serve to 



both highlight progress being made, areas for ongoing improvement, and areas of acute 
need.  
 

4. Reduction of involuntary treatment 
 

Involuntary mental health treatment, by definition, restricts consumer rights with the goal of 

protecting the consumer and/or the community. However, given the benefits of pursuing voluntary 

treatment pathways and the potential additional harm caused by involuntary treatment, this Office 

would like to see a reduction in the number of involuntary treatment orders being made under the 

Act. Despite this, the use of involuntary treatment orders in South Australia continues to increase 

year on year:4 

  

In particular, South Australia’s use of Community Treatment Orders (CTOs) is increasing. Under 

the Act, a CTO1 can be made for up to 42 days, and a CTO2 can last for up to 12 months. Data 

reported in the OCP’s 2020-2021 Annual Report (p.36) notes that most CTO1s (77.8%) and 

CTO2s (93.8%) are made for their maximum duration, with only a very small proportion (7.6%) 

revoked earlier:  

 
4 Annual Report of the Chief Psychiatrist 2020-2021, p. 31. 



 

 
 

Raw data recently collated for inclusion in the 2021-2022 OCP Annual Report (to be released later 

in 2022) shows this trend of increasing CTO use is continuing:5  

Type 

2020/21 

Orders 

2021/22 

Orders 

CTO1 848 877 

CTO2 1623 1656 

 

 
5 Data extracted from CBIS on 20 July 2022. Note this is a complete count and doesn’t take into account 

confirmations/revocations. 



The table below contains additional raw CTO data which shows the number of CTO2s that were 

commenced during a CTO1 order (i.e., the CTO2 was made between the date the CTO1 was 

made the expiration of that CTO1).6 In short, it shows how many CTO1s transitioned to a CTO2. 

Financial Year CTO1 Transition To CTO2 Percentage 

2015/16 358 81 22.6 

2016/17 490 98 20.0 

2017/18 579 101 17.4 

2018/19 709 144 20.3 

2019/20 710 111 15.6 

2020/21 774 132 17.1 

2021/22 801 136 16.9 

 

This data suggests that it is a small proportion of CTO1s that progress to a CTO2 (which, under 

the Act, must be made by SACAT on application from the consumer’s treating team). In 

combination with the data from the 2020-2021 Annual Report contained in Tables 33 and 34 above 

(which shows most CTO1s continue for the full duration of their term as opposed to early 

revocation), this data suggests CTOs that may more appropriately be revoked prior to the 

expiration of their term are being allowed to continue until they lapse. Reasons for this may include 

infrequent or insufficient clinical review. While section 7(1)(d) of the Act recommends regular 

medical examination and review of mental health orders, this is included under “guiding principles” 

and the necessity of regular clinical review may need further legislative guidance and emphasis, 

including to the effect that decision-making capacity must be re-assessed as part of every review. 

Finally, according to data from the Australian Institute of Health and Welfare, in 2019-2020 on 

average in Australia about 14.7% of community mental health care service contacts was 

involuntary in nature. South Australia’s involuntary contacts were recorded as 13.5%. Queensland 

reported the highest (25.3%) proportion of involuntary contacts and Western Australia reported the 

lowest (3.1%). The AIHW report notes “these differences most likely reflect the different legislative 

arrangements in place amongst the jurisdictions”.7  

 
6 Data extracted from CBIS on 20 July 2022. 
7 Australian Institute of Health and Welfare, Mental Health Services in Australia, Mental health services in Australia, 
Community mental health care services - Australian Institute of Health and Welfare (aihw.gov.au), accessed 26 June 
2022. 

https://www.aihw.gov.au/reports/mental-health-services/mental-health-services-in-australia/report-contents/community-mental-health-care-services
https://www.aihw.gov.au/reports/mental-health-services/mental-health-services-in-australia/report-contents/community-mental-health-care-services


 

The OCP would welcome SALRI’s consideration as to how the Act could be amended to reduce 

reliance upon CTOs in community mental health, while ensuring service standards are maintained.  

 
5. Care and control powers 

 
Sections 56 and 57 of the Act outline the powers of authorised officers and police officers to take 
someone into their care and control for the purpose enabling or facilitating treatment or 
transporting a person to a treatment centre or other place for medical examination. The powers are 
exercisable as reasonably required for the purpose of enabling or facilitating the treatment or 
medical examination. 
 
The length of the mental state examination is what determines the necessary length of the use of 
s56 powers. The Act does not place a limit on the length of time that s56 powers may be used but 
does say that the powers may be exercised only for as long “as reasonably required for the 
purpose of enabling or facilitating the medical examination or treatment of the person”. The powers 
available to s56 are not available for the ongoing management of patients they are intended only 
for short term use.  
 
The OCP is aware that in practice, clinicians may need to hold someone under care and control 
powers for many hours in order to properly assess them, for example to allow for the person to 
settle from a distressing situation or for the effects of drugs to subside. There are no clear avenues 
for someone under care and control powers to seek review of their treatment as there are under 
inpatient and community treatment orders. For this reason, it is sometimes seen as preferable to 
make a decision about placing someone on a treatment order as soon as possible in order to 
protect their rights.  
 
Countering those considerations are some advantages to using care and control powers rather 
than treatment orders. Under care and control powers, a person does not need to be transported to 
an authorised treatment centre as they are required to be under an ITO. This may be a 
consideration in areas where an ATC may be some distance from the person under assessment. 
Additionally, if someone is assessed after being able to settle, they may not require an ITO and will 
have no record on their health history.  
 
It is the view of this Office that if a longer examination is deemed necessary in the particular 
circumstances, there is no legal impediment to this, so long as the assessment is reasonably 
required for enabling the medical examination of treatment of the person. In circumstances where 
a longer assessment is reasonably required, a justification as to why this is the case must always 
be thoroughly reflected in the clinical case notes.  
 
While it will always be a matter of clinical judgement as to whether a consumer meets the criteria 
for an ITO, in cases where immediate medical examination is required, it is the view of my Office 
that the (short and long-term) interests of the consumer are better served by taking the least 



restrictive approach. Using s56 powers would be considered appropriate to allow reasonable time 
for the consumer’s distress to resolve, for the purpose of making a more accurate assessment. 
 
The OCP would support in principle support amendments to the Act that clarify this use of care and 
control powers. 
 
 

6. Enhanced rights protections  
 

Advance care directives 

The OCP considers there is room in the Act for amendments that better support consumers and 

their carers to advocate for their preferences with respect to mental health treatment. In particular, 

while the use of Advance Care Directives remains low, the OCP considers increased take up 

among long-term mental health consumers could be better encouraged by the Act. In particular, 

the inclusion of a duty on clinicians to determine in their patient has an ACD and, if so, to make all 

reasonable efforts to give effect to that ACD, could involve consumers in their treatment pathways. 

While there may be different ways of achieving this, it is noted that Chapter 2 of the Victorian Bill 

incorporates a similar obligation upon clinicians and requires treating psychiatrists to have regard 

to the preferences of the consumer in making any treatment decision. Section 90 of the Victorian 

Bill states that the treating psychiatrist must provide a statement of reasons if a decision is made to 

override a consumer’s statement of preferences for clinical reasons.   

The OCP would in principle support a similar approach being taken in the Act. It is noted that, in 

South Australia currently, an ACD cannot refuse mandatory care under the Act. Proposed 

amendments to the Advance Care Directive Act 2013 that were included in the Advance Care 

Directives (Review) Amendment Bill 2021 also include a clause clarifying that an ACD cannot 

prevent lifesaving treatment after an apparent suicide attempt. The OCP understands this 

Amendment Bill will be re-introduced to Parliament in coming months.  

7. Miscellaneous issues 
 
Chief Psychiatrist powers - inspections 
Section 90(4) of the Act empowers the Chief Psychiatrist to conduct inspections of any hospital 
incorporated under the Health Care Act 2008, and provides the Chief Psychiatrist is deemed to be 
an inspector under Part 10 of the Health Care Act 2008.  
 
The practical effect of this provision is that the Chief Psychiatrist has the power to inspect public 
hospitals (the LHNs) and licensed private hospitals – both the hospitals themselves, in addition to 
the satellite community mental health services and clinics operated by these entities. 
 
It has come to the attention of the OCP that the Act is silent as to whether the Chief Psychiatrist 
has the power to inspect community mental health services that are operated privately or by 
NGOs, outside the operations of the LHNs or licenced private hospitals, even if that service has 
been determined by them to be an Authorised Community Mental Health Facility under the Act. It is 
understood that inspection of these facilities is therefore only legally available with the permission 
of these clinics, or perhaps as a condition of a funding contract.  
 
The inspection function of the OCP plays an important role in maintaining community trust in 
mental health services in this State, and ensuring all safety and quality standards are being met.  
To address this deficit, and make allowance for the future evolution of the diversity of service and 
facility types, it is proposed that subsection 90(4) of the Act be amended so that the Chief 
Psychiatrist has the authority to conduct inspections of the premises and operations of any service 
determined by the Chief Psychiatrist as an Approved Treatment Centre, Limited Treatment Centre 



or Authorised Community Mental Health Facility (which will include private/NGO-run community 
mental health facilities). 
 
Secondly, under subsection 90(4) and (5) of the Act the Chief Psychiatrist’s inspection power 
confers the power to request and examine any documents, and to take extracts or copies of those 
documents. However, the power to request and examine documents is technically restricted to 
when an inspection of a public incorporated hospital or private licensed hospital is taking place on 
the premises of the health service. A spirit of collaboration prevails however, and hospitals provide 
access to and copies of documentation to the Chief Psychiatrist when they are not physically 
present in the health service. The Chief Executive Officer of the health service can release 
information in accordance with section 93 of the Health Care Act 2008. While this current 
arrangement is lawful, it is a little clumsy. It is proposed that section 90 of Act be amended to 
provide the Chief Psychiatrist with the express power to request access to and/or copies of any 
document while not on the premises of a health service that they could otherwise inspect. 
 
Chief Psychiatrist powers – investigations 
Section 90(1) of the Act endows the Chief Psychiatrist with specific functions, including  
 

(a) to promote continuous improvement in the organisation and delivery of mental health 
services in South Australia;  

(b) to monitor the treatment of voluntary inpatients and involuntary inpatients, and the use of 
restrictive practices in relation to such patients;  

(c) to monitor the administration of this Act and the standard of mental health care provided in 
South Australia;  

(d) to advise the Minister on issues relating to mental health and to report to the Minister any 
matters of concern relating to the care or treatment of patients;  

(e) any other functions assigned to the Chief Psychiatrist by this Act or any other Act or by the 
Minister. 

 
As a result of these functions, the OCP often receives complaints or becomes aware of complaint 
investigations that it has an interest in. Further, the Minister for Health and Wellbeing has 
previously requested the Chief Psychiatrist to conduct an investigation into a particular area of 
mental health services (most recently, for example, Child and Adolescent Mental Health Services 
on the APY Lands). It may be that, if amendments to the Act to incorporate greater accountability 
for human rights standards (as discussed above) require oversight by the Chief Psychiatrist, 
additional complaints and investigations can be envisaged in the future.   
 
However, the Act does not explicitly confer investigation powers on the Chief Psychiatrist. Instead, 
the Chief Psychiatrist relies on the inspection powers conferred by subsections 90(4) and (5) of the 
Act to require the production of documents to support complaint investigations. For this reason, the 
OCP’s Complaints Investigation Protocol (available on the OCP website) deems matters of a more 
systemic nature (or matters that can be resolved with document review and the early involvement 
of a mental health professional as reviewer) as more appropriate for OCP investigation, whereas 
complaints or incidents concerning particular individuals are often better suited (and referred to) 
the Health and Community Services Complaints Commissioner (HCSCC). This is because the 
HCSCC has powers to take evidence under oath/affirmation, require a person to provide 
information, attend an interview and produce documents.     
 
Broader investigation powers, more in line with those of the HCSCC, would be helpful in the 
fulfilling of the Chief Psychiatrist’s functions. For example, for the purposes of conducting the 
investigation into CAMHS on the APY Lands (referred to above), the Chief Psychiatrist was only 
able to request relevant individuals and stakeholders participate in an interview, or provide relevant 
documents (where these requests were directed outside of Health). This is so despite the 
investigation being directed by the Minister for Health and Wellbeing.  
 

https://www.chiefpsychiatrist.sa.gov.au/policies-standards-and-reports/reports/reviews-and-investigations/review-of-child-and-adolescent-mental-health-services-camhs-on-the-anangu-pitjantjatjara-yankunytjajara-apy-lands
https://www.chiefpsychiatrist.sa.gov.au/policies-standards-and-reports/reports/reviews-and-investigations/review-of-child-and-adolescent-mental-health-services-camhs-on-the-anangu-pitjantjatjara-yankunytjajara-apy-lands
https://s3-ap-southeast-2.amazonaws.com/sahealth-ocp-assets/general-downloads/20190604-Chief-Psychiatrist-Complaints-Investigation-Protocol.pdf


Alternatively, statutory clarification of the Chief Psychiatrist’s investigation powers, in line with the 
pre-existing inspection powers, would assist in providing legal certainty – to OCP staff and third 
parties – during the conduct of an OCP investigation.   
 
Use of confidential data  
Section 106 of the Act deals with the use of confidential data. Subsection 106(2)(a) provides that 
subsection (1) does not prevent a person from –  
 

(a) Disclosing information as required by law, or as required for the administration of this Act 
or a law of another State or a Territory of the Commonwealth; 

 

It has been brought to the OCP’s attention that this provision does not authorise the disclosure of 

personal information required for the administration of another law of South Australia. It only 

authorises the disclosure of personal information which is required for the administration of the Act 

or laws in other jurisdictions. It seems incongruous on its face that personal information may be 

lawfully disclosed to statutory authorities in other jurisdictions, however there is no authority under 

s. 106(2)(a) of the Act for this information to be disclosed to the equivalent statutory authority in 

this State.  In many, if not most, equivalent provisions in other Acts, the disclosure of personal 

information is authorised if it is required or authorised by law (section 93(3)(a) of the Health Care 

Act is an example of such a provision). 

The absence of the power to disclose personal information when authorised by law gives rise to 

potential difficulties. For example, section 27 of the Health Practitioner Regulation National Law 

(HPRNL), states that government agencies that receive a request for information from AHPRA 

(e.g. a request for medical notes) are authorised to give the information to AHPRA. There is an 

argument that it would not be lawful for SA Health to disclose personal information obtained under 

the Act because SA Health is not required under s. 27 HPRNL to provide that information, it is only 

authorised to do so.   

The OCP would support an amendment to section 106 of the Act to clarify this issue, such that it 

would become lawful to disclose personal information if it is required or authorised by law to do so. 

Immunity 
A recurrent theme in the consultation sessions the OCP has attended, particularly from Lived 
Experience and consumer advocates, is that the Act – and the clinical practice that occurs under it 
– has become too protective and risk averse in nature. As noted above, there is dignity in the 
concept of risk, and consumers with decision-making capacity have the right to be treated for their 
mental illness with the risk tolerance they would bring to any other form of illness. We hear 
repeatedly that protective decisions are made because clinicians fear consequences, but this fear-
based decision may not be in the therapeutic interest of consumers and may in fact hinder safety in 
the long term.  
 
One understandable reason for this risk aversion, however, is the spectre of malpractice litigation 
and personal liability arising in the event of the consumer’s subsequent harm or death. The OCP 
would welcome SALRI’s consideration of the re-introduction of a liability limiting, or immunity, 
provision in the Act, particularly with respect to decisions made by clinicians in good faith regarding 
the making (or not) of involuntary treatment orders. It is noted that the Victorian Bill includes similar 
immunity provisions – for example, section 141.  
 
Frequency of review 
As you are aware, section 111 of the Act requires a review of the legislation to be tabled in 
Parliament every 5 years. The OCP considers this is too frequent and would support in principle 
extending this review period to, for example, require a review to commence within 5 years, but 
report to Parliament within 7 years. This would reflect the terms of the Victorian Bill, and also better 



reflects the complexities of reviewing legislation that impacts significantly on rights and liberties, 
and the time involved in training the community and clinicians on any consequent amendments to 
the Act.    
 

8. Forensic Issues 
The CLCA is currently the primary legislation that interfaces with the South Australian Forensic 

Mental Health Service (FMHS). As noted above, we recognise that forensic mental health issues 

that fall under the jurisdiction of the CLCA are outside the scope of the current review, and that 

future potential changes to the intersection of the CLCA and the Act would require significant and 

specific consultation. However, for completeness, the following issues affecting FMHS are known 

to the OCP:  

• Unlike New South Wales, South Australia has not introduced a “Forensic Community 
Treatment Order”.  Instead, Community Treatment Orders are used in the correctional 
setting.  The OCP submits that consideration should be given to the introduction of a 
forensic CTO that based on the NSW model has greater oversight and review than a usual 
CTO. 

• In June 2021, David McGrath Consulting delivered an independent, post-occupancy review, 
commissioned by the Chief Psychiatrist, of the Tarnanthi Forensic Inpatient Rehabilitation 
Unit at Glenside (McGrath Report). For present purposes it is sufficient to note the McGrath 
Report made recommendations with respect to FMHS in South Australia. One of the 
recommendations was the establishment of a Mental Health Review Tribunal (as exists in 
other Australian jurisdictions) that would oversee a number of matters affecting FMHS, 
including the variation or cessation of a supervision order made under Part 8A of the CLCA, 
and otherwise provide oversight and monitor the operation of forensic orders. The McGrath 
Report noted a MHRT “may increase the timeliness of decisions regarding community 
placement and improvement the movement of forensic patients through the system” (p.42). 
The OCP notes this recommendation. While all aspects of forensic patient care are 
currently defined in the CLCA, it may be that the Act is a more appropriate statutory home 
for provisions related to the assessment, treatment and supervision of these individuals. It 
is also noted that, in the absence of a MHRT, SACAT could take on a similar supervisory 
role.   

• Forensic patients with a mental illness are currently “patients” under the Act, and have 
rights and protections under the Act even though the authority for their detention rests 
under the CLCA.  However, forensic patients with a disability who do not meet the definition 
of having a mental illness (and are therefore excluded from the scope of the Act by virtue of 
Schedule 1) do not have these protections. This group of people receive care in a gazetted 
mental health facility from mental health professionals and, in practice, receive the same 
rights as patients with a mental illness, however this is not regulated.  While forensic 
disability services are delivered by a mental health services, the OCP considers it is 
reasonable that they have the same statutory rights and protections as forensic patients 
with mental illness. It may be that amendments to the Act are required to accommodate this 
need. Alternatively, responsibility for forensic patients with a disability may more properly 
be transferred from the Minister for Health and Wellbeing to the Minister for Human 
Services (as the portfolio responsible for disability services). This latter approach was 
endorsed in the McGrath Report. It is recognised that either approach raises complex 
issues at the intersection of criminal, mental health and disability legislation. 

• Section 269V of the Act places an individual subject to a supervision order under the CLCA 
in the custody of the Minister, who may place the defendant under the custody, supervision 
and care of another (e.g., FMHS at James Nash House), and if there is no practicable 
alternative, direct that an individual be kept in custody in prison. The Chief Executive and 
the Chief Psychiatrist currently hold delegations for this power. There is concern that, given 
the number of complex clinical, resourcing and administrative issues that inform a section 
269V direction (e.g., forensic bed availability at forensic mental health facilities), this power 
more comfortably sits with the Chief Psychiatrist under the Act, with reports of the use of 

https://www.sahealth.sa.gov.au/wps/wcm/connect/public+content/sa+health+internet/about+us/publications+and+resources/plans/sa+mental+health+services+plan/tarnanthi+post+occupancy+review+%28forensic+mental+health%29


this power to be made to the Minister. Such a change might occur if assessment, treatment 
and supervision decisions were transferred from the CLCA to the Mental Health Act.   

 
We thank you for the opportunity to contribute to this important review of the Act, and look forward 
to receiving a copy of SALRI’s final report in early 2023.   
 
 
Yours sincerely 
 

 
 
DR JOHN BRAYLEY 
CHIEF PSYCHIATRIST 
09 /09/2022  
 
 
 


