
CONFIDENTIAL REPORTS BY OFFICERS 

 
In accordance with Sections 83(5) and 84(6) of the Local Government Act, 1999 – the 
Chief Executive Officer considers that this item may be considered in confidence by the 
Council on the grounds set out below (and therefore will remain confidential until the 
Council resolves how this item is to be classified). 
 
A further written report will be considered by Members at the Meeting after the following 
recommendation is carried. 
 
 
OFFICER’S RECOMMENDATION 
 
Item 15.3 – Business Innovation Hub Draft Management Agreement (CC16/1157) 
 
That: 
1. Pursuant to Sections 90(2), 90(3)(h) of the Local Government Act 1999 (the 

Act), the Council orders that the public be excluded from attendance at that 
part of this meeting relating to Item 15.3, excepting the following persons: 
• Chief Executive Officer 
• Manager Development, Environment & Regulatory Services 
• Manager Infrastructure & Engineering Services 
• Manager Library & Community Services 
• Manager Finance & Corporate Services 
• Manager Business Enterprises & Communications 
• Minute Taker 

 
to enable the Council to consider Item 15.3 in confidence on the basis the 
Council considers it necessary and appropriate to act in a meeting closed to 
the public (excepting those persons listed above) in order to receive, discuss 
or consider in confidence the following information or matter relating to Item 
15.3: 
 (h) legal advice; 
 
Specifically, the present matter relates to advice received from Mellor Olsson 
regarding Council’s interests. 
 

2. Accordingly, on this basis, the principle that meetings of the Council should 
be conducted in a place open to the public has been outweighed by the need 
to keep the information or matter confidential. 

 
  

Item Number 15.3 
Title BUSINESS INNOVATION HUB OPERATIONS 
Date 26 June 2018 
Author(s) David Barrett, Manager Business Enterprises and 

Communications  
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Previous Reference/ Motion Council, 28/11/2017, Motion No: 2017:11:410 
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1. Business Innovation Hub Request for Proposal 

 
 
OFFICER’S RECOMMENDATION 
 
Item 15.3 – Business Innovation Hub Operations (CC16/1157) 
 
That Council: 
1. Notes the Business Innovation Hub Operations Report and Inabox Group’s 

request to terminate the existing Management Services Agreement with 
Council. 

2. Negotiate a surrender fee to be paid by Inabox Group for terminating the 
Agreement with a view that this fee covers Council’s costs of sourcing a new 
operator. 

3. Authorises the Chief Executive Officer to release the Request for Proposal 
seeking a private operator for the Business Innovation Hub. 

4. Notes that at the conclusion of this Request for Proposal process a further 
report will be brought to Council with a recommendation to negotiate a 
Management Services Agreement with a preferred operator. 

 
 
OFFICER’S RECOMMENDATION 
 
That:  
1. Pursuant to Section 91(7) of the Local Government Act 1999 (the Act), the 

Council orders that the following document(s) (or part) shall be kept 
confidential, being document(s) (or part) relating to a matter dealt with by the 
Council on a confidential basis under Sections 90(2), 90(3)(h) of the Act: 
• Minutes of Item no. 15.3 of 26-06-2018 
• Written Report of Item no. 15.3 of 26-06-2018 

 
On the grounds that the document(s) (or part) is:  

 
(h) legal advice; 
 
Specifically, the present matter relates to advice received from Mellor Olsson 
regarding Council’s interests. 

 
2. This order shall operate until the confidential matter has been resolved and 

will be reviewed at least annually in accordance with the Act. 
 
3. Pursuant to Section 91(9)(c) of the Act, the Council delegates to the Chief 

Executive Officer the power to revoke the Confidentiality Order (or part 
thereof) at any time that the confidential matter is resolved, and directs the 

TOWN OF GAWLER  
CONFIDENTIAL COUNCIL MEETING 

AGENDA 26 JUNE 2018

FOR INTENDED RECIPIENTS ONLY Page 21 of 25



Chief Executive Officer to advise the Council of the revocation of this order as 
soon as possible after such revocation has occurred. 

 
 
BACKGROUND 
 
At the 28 November 2017 Council Meeting the following was resolved: 

 
Moved by Deputy Mayor I Tooley 
Seconded by Cr M Nicolson 
Motion No: 2017:11:410 

 
That Council: 
1. Notes the Draft Management Agreement between Council and Anittel Pty 

Ltd (trading as Inabox Group). 
2. Authorise the Mayor and Chief Executive Officer to finalise and execute the 

Management Agreement, as amended, that engages Anittel Pty Ltd (trading 
as Inabox Group) as the operator of the Business Innovation Hub. 

 
On 7 December 2017 the Management Services Agreement with Annittel Pty Ltd (trading 
as Inabox Group) was fully executed. 
 
This Report updates Council on recent communication received from Inabox Group 
regarding its desire to terminate this Management Services Agreement and outlines the 
proposed process to source an alternate provider to manage the Business Innovation 
Hub. 
 
COMMENTS/DISCUSSION 
 
On 7 June 2018 Council’s Manager Business Enterprises and Communications received 
an email from Inabox Group’s Head of Direct Sales, Mr Andrew Bremner, requesting 
Council’s support in terminating the Management Services Agreement for the Business 
Innovation Hub. In this email, Mr Bremner stated: 
 

“(Inabox) originally bid for the work with a particular market offering in mind. Over the 
past few months, there has been a change in strategic direction for Inabox Group, 
with a focus on our core services (such as white label telcoinabox solutions, cloud 
solutions and it support). In line with this strategy, we are working to implement a 
number of initiatives to both reduce costs and aligned to our core strengths. These 
initiatives include: 
 
• two of the Company’s operations centres will be merged reducing duplication 

and improving service efficiency and responsiveness; 
• management of the Company’s engineering field force will be centralised 

around the country to allocate engineering resources on a national basis driving 
efficiency and creating capacity within the function; 

• the Company’s monitoring and maintenance function will be centralised and 
taken offshore, creating further capacity within the engineering field force 
thereby increasing chargeable time; and  

• the staffing levels across all areas of the business have been reviewed and 
right-sized, including the executive team. As a result, Inabox’s total staff 
numbers will be reduced by around 10% to better align its personnel costs to 
the revised forecast revenue expected in H2 FY18. 

 
In light of this, Inabox is seeking Town of Gawler’s support in terminating the 
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Management Services Agreement for the Council’s Business Innovation Hub as this 
service is not seen as a strategic fit with the reviewed operations. We thank you for 
your support and would be happy to work with you to suggest another suppliers who 
will be able to service the contract.” 

 
As Council is aware, outsourcing management of the Business Innovation Hub requires 
the private operator to be committed to working collaboratively with Council to ensure 
that both the Council’s vision for the Hub and the operator’s need for a commercially 
sustainable arrangement are realised. The outcomes being delivered by the Hub need 
to be part of the strategic direction that the private operator is pursuing otherwise this 
driving commitment will be lacking and the Hub will not be successful. 
 
Council Staff sought legal advice from Mellor Olsson regarding Council’s options relative 
to compensation as a consequence of Inabox Group requesting to terminate the 
Business Innovation Hub Management Agreement. The specific advice sought was 
whether Council is entitled to any sort of compensation as a consequence of Inabox 
Group wanting to terminate the Agreement and the likelihood of success if Council made 
a claim against Inabox. The response from James McEwen at Mellor Olsson is below: 
 
“Despite the fact that Council has a binding and enforceable agreement with Anittel Pty 
Ltd dated 7 December 2017, termination by them at this point doesn’t give rise to a claim 
for compensation by Council. 
 
The reasoning for this is based on the fact the agreement doesn’t commence until 3 
December and therefore it would seem to me that Council hasn’t suffered any form of 
damage or loss that would entitle it to a claim and even if it were to come up with some 
form of loss I suspect it would be small and certainly not worth taking legal action.” 
 
Under the Management Agreement, unlike Council, Inabox Group does not have a right 
to terminate the Agreement. Inabox Group does has rights via a ‘Force Majeure Event’. 
If Inabox Group is able to demonstrate unforeseeable circumstances that prevent them 
from fulfilling the agreement they can notify Council pursuant to the process and Council 
may terminate if the event exceeds 60 days. It could be considered that the request for 
termination received from Inabox Group is being made in accordance to this ‘Force 
Majeure Event’ provision and the situation will not have a positive resolution within the 
next 60 days therefore Council will be able to terminate. 
 
In considering what other commercial claim Council may be entitled to, Mr McEwen 
advised: 
 
“Council can refuse to accept the requested termination and hold them to the binding 
contract. You could insist they find an assignee for consideration. This option is probably 
not worth considering and Council would be better placed to go to market again. 
 
Council could negotiate a surrender fee for terminating the contract. This is a commercial 
decision for Council and would involve an agreement (like a surrender of lease) whereby 
Council releases them from the contract for a fee. 
 
From a purely commercial perspective it is worth exploring why they want out as this may 
provide you with valuable insight moving forward on how the model should proceed. 
 
I hope the above assists. In short compensation at this point is not worth pursuing 
however Council is legally entitled to refuse their request for termination and hold them 
to the contract or negotiate a fee for an agreed termination to cover the cost of going to 
the market and starting the process again.” 
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Taking all of the above into consideration, given that Inabox Group is seeking Council’s 
support in terminating the Agreement it can be assumed that the Group has no desire to 
operate the Hub in accordance with the Agreement. Therefore, refusing the request to 
terminate and holding Inabox Group to the contract would, in the opinion of Council Staff, 
lead to non-performance by Inabox Group and the Business Innovation Hub would not 
operate effectively. It is for this reason that Council Staff believe that it is in Council’s 
best interest to terminate the Agreement with Inabox Group and go back to the market 
to find a new operator. 
 
Council Staff are disappointed that there has been such a change in direction as the 
partnership with Inabox Group was already providing valuable innovation marketplace 
connections. However, Council Staff understand that the change in strategic direction for 
Inabox Group means that operating the Business Innovation Hub no longer fits with the 
company’s objectives and terminating the Management Services Agreement is the 
recommended action to take. 
 
Council Staff believe that it is worthwhile seeking further information from Inabox Group 
as to the specific reasons why it has requested release from the Management Agreement 
and negotiating a surrender fee for terminating the contract. 
 
Where to from here? 
 
Council Staff have prepared a Request for Proposal for a private operator to manage the 
Business Innovation Hub (Attachment 1). The main difference from the Expression of 
Interest process conducted in 2017 is the inclusion of an indicative Management 
Services Agreement within the Request for Proposal documentation. This inclusion 
provides potential respondents with guidance regarding Council’s expectations and the 
terms of the Agreement that they would be required to enter into. 
 
Council Staff recommend that this Request for Proposal is released to the market as 
soon as possible after this Council Meeting to allow sufficient time to conduct the 
procurement process and gain Council’s endorsement of an operator prior to the 
Caretaker Period. 
 
CONCLUSION 
 
Over the past 12 months, Council’s networks within the innovation marketplace have 
grown and its understanding of the operational requirements for the Business Innovation 
Hub has solidified. Council has a robust Management Services Agreement to include in 
the updated Request for Proposal that will give respondents greater clarity regarding 
their obligations and Council’s required outcomes. It is for these reasons that Council 
Staff are confident that a suitable operator for the Business Innovation Hub can be 
sourced via the Request for Proposal process.  
 
COMMUNICATION (INTERNAL TO COUNCIL) 
 
Executive Management Team 
 
CONSULTATION (EXTERNAL TO COUNCIL) 
 
Mellor Olsson Lawyers 
Inabox Group 
 
POLICY IMPLICATIONS 
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Nil 
 
STATUTORY REQUIREMENTS 
 
Nil 
 
FINANCIAL/BUDGET IMPLICATIONS 
 
The Request for Proposal process will require some administration and advertising 
expenditure (both in-kind and contracted). Council Staff will be seeking recovery of these 
costs via a surrender fee charged to Inabox Group. However, if the cost of recovery of 
this expenditure outweighs the actual expenditure then it will be absorbed within 
Council’s 2018/19 Budget related to Gawler Civic Centre Operations. 
 
Council’s Long Term Financial Plan (LTFP) does not drill down to each operational area 
of Council. Instead it provides a higher-level picture of Council’s financial position.  
 
With respect to the Business Innovation Hub, revenue generated through the Hub’s 
operations is provided for within the LTFP’s income related to “User Charges” and 
operational expenditure is provided for within the LTFP’s expenses related to “Materials, 
Contracts & Other Expenses”. 
 
The total allocation for User Charges and Materials, Contracts & Other Expenses within 
the LTFP includes both revenue and expenditure from the Business Innovation Hub 
respectively in accordance with the table below: 
 
  2018/19 2019/20 2020/21 Future Years 

Revenue $10,000 $100,000 $115,000 
Previous Year 

+2.5% 

Expenditure $33,000 $132,000 $135,300 
Previous Year 

+2.5% 
 
 
COMMUNITY PLAN 
 
Objective 1.2: Build a local community that is proud of Gawler 
Objective 2.1: Physical and social infrastructure to match population growth 
Objective 2.5: Manage growth through the real connection of people and places 
Objective 2.6: Local economic activity to create local job opportunities and generate 

increased local wealth 
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