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Introduction 

Recommendation 29 of the Competition Policy Review Final Report dated March 2015 (Harper 

Report) proposed the introduction of a prohibition against “concerted practices” into the Competition 

and Consumer Act 2010 (CCA).  Recommendation 29 was accepted by the Government and enacted 

by the Competition and Consumer Amendment (Competition Policy Review) Act 2017.   

Section 45 of the CCA now provides as follows: 

(1) A corporation must not: … 

 (c) engage with one or more persons in a concerted practice that has the purpose, or has 

or is likely to have the effect, of substantially lessening competition. 

                                                           
1 A barrister of the Victorian Bar.  The usual acknowledgments are made to those who reviewed or discussed 
aspects of this paper with me, although responsibility for the final views are mine. 
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A prohibition against “concerted practices” is familiar to EU competition law, but is new ground for 

Australia.  The context of the Harper Report’s proposal to introduce a concerted practices prohibition 

was primarily to better addressing instances of anti-competitive disclosure of information, although 

the concept of a concerted practice will not be so limited.  In particular, the Explanatory 

Memorandum (EM) to the Competition and Consumer Amendment (Competition Policy Review) Bill 

2017 presents an expansive application of the new provision that arguably goes well beyond the 

ordinary meaning of the proposed statutory text or what was contemplated by the Harper Report.   

The purpose of this paper is to set out how the prohibition against engaging in concerted practices 

might operate and to consider whether provision will be as expansive as the EM suggests.   

Aside from the term “concerted practice” itself, there are a number of other features of the section that 

warrant mention, such as when a “concerted practice” might have the impugned “purpose” and how 

this might be established.  A brief review will also be undertaken as to how Article 101 of EU Treaty 

on the Functioning of the European Union 2 (Art 101) might compare to the Australian law.  Then 

there is the requirement that a concerted practice having the purpose or effect of “substantially lessen 

competition” in a market (SLC). Brief reference will be made by comparison to analogous cases 

determined prior to the concerted practices regime.   

What might “a concerted practice” mean? 

Key principles of interpretation 

The term “concerted practice” is not defined in the CCA.  Ordinary principles of construction will 

apply to its application.     

The modern approach to statutory interpretation must begin and end with the statutory text, 

considered in its context, which includes legislative history and extrinsic materials.3  “The meaning of 

the text may require consideration of the context, which includes the general purpose and policy of a 

provision, in particular the mischief it is seeking to remedy”.4   Relevant extrinsic material includes 

the EM, the Harper Report and possibly EU case law concerning Art 101. However, “[h]istorical 

considerations and extrinsic materials cannot be relied on to displace the clear meaning of the text.”5 

                                                           
2 Treaty on the Functioning of the European Union, Official Journal of the European Union, C 115/1. 
3 See, for example, Commissioner of Taxation v Consolidated Media Holdings Ltd (2012) 250 CLR 503; [2012] 
HCA 55 at [35] (French CJ, Hayne, Crennan, Bell and Gageler JJ). 
4 Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue [2009] HCA 41 at [47] per Hayne, Heydon, 
Crennan and Kiefel JJ. 
5 Ibid. 
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Generaly, words of a statute should be given their ordinary and grammatical meaning, having regard 

to their context and legislative purpose.6   

‘practice’ – is repeated conduct required? 

The prohibition does not operate upon concerted “conduct” but it is defined by reference to a 

“practice”.  The word “practice” has a similar function and meaning as the word “conduct” as used 

elsewhere in the CCA, but it would be wrong to equate them.  In particular, there is an expansive 

definition of “conduct” in s.4(2)(b) of the CCA that extends to, among other matters, the doing of or 

the refusing to do “any act”.  The CCA amends this definition of “conduct” to expressly include “the 

engaging in of a concerted practice”.  An identical amendment was made to s.4(2)(a), so that the term 

“engage in conduct” includes “the engaging in of a concerted practice”.  But this does not mean that 

the term “practice” is expanded; it simply means that the terms “conduct” and “engage in conduct” 

are expanded (although, given the already wide definition of those terms to “any act”, the extent of 

any expansion of those terms might only be marginal). 

The term “practice” would appear to have its ordinary meaning. No definition of “practice” is 

provided in the CCA.  The relevant ordinary meanings of “practice” in the Macquarie Dictionary7 are: 

1. habitual or customary performance: normal business practice; and  

2. a habit or custom. 

The definitions from the Macquarie Dictionary suggest that a “practice” requires some form of 

repeated – c.f. “habitual” – action, as opposed to a single event or action.  Further, the deliberate use 

of the word “practice” in place of the more general word “conduct” presumably has work to do.  

While the two words are similar in meaning, they are not synonyms.   

A requirement for repeated action also appears to be reflected by the Harper Report, which refers to a 

concerted practice as “a regular and deliberate activity undertaken by two or more firms”.8   

On the other hand, a requirement for ‘regular’ activity is a curious outcome.  Circumstances could 

easily be envisaged where there is a ‘one off’ meeting of competitors involving, say, the exchange of 

commercial information (e.g. future intentions about some activity or pricing) where no contract, 

arrangement or understanding (CAU) arises, even for the exchange of information.     

Guidelines9 published by the Australian Competition & Consumer Commission (ACCC) on 

concerted practices (Guidelines) reflect the view that concerted practices will “most commonly” 

                                                           
6 Australian Education Union v Department of Education and Children's Services [2012] HCA 3 at [26] per 
French CJ, Hayne, Kiefel and Bell JJ. 
7 Macquarie Dictionary, 5th Edition, 2009. 
8 Harper Report, p370. 
9 “Guidelines on concerted practices”, August 2018, ACCC. 
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involved a pattern of cooperative behaviour or communications but the Guidelines then go on to state 

that a concerted practice may arise from a “single instance” of information being provided by one 

person to one or more others.10 

The EM also reflects the expansive view.  The EM states that a concerted practice “does not 

necessarily involve regular or repeated conduct - a single instance of conduct may constitute a 

concerted practice (Example 3.2)”11.  “Example 3.2” of the EM in turn describes a single meeting of 

an industry association where one salmon fisherman, “X”, states they will restrict output to a certain 

quantity for the next three months to raise prices.  In the example, the information was shared by X 

“in the hope [of X] that the other fishers will similarly restrict their output”.  The EM states that X is 

likely to have engaged in a concerted practice with the purpose or likely effect of an SLC, even 

though some of the others did not adopt such a strategy.   

Further support mitigating against a requirement of regular or repeated conduct is drawn from the 

terms of Div1A of Part IV the CCA, which was repealed upon the commencement of s.45(1)(c).  Div 

1A was directed at the “disclosure” of information12 and there was no requirement of regular or 

repeated conduct.   In addition, there is also the fact that the concerted practices regime is described as 

extending the existing prohibitions.13  The EM states that the concept of a concerted practice will 

capture conduct that “falls short” of a CAU.14  In circumstances where a CAU can be formed by a 

single event, it would be unusual for an extension of those prohibitions to require greater levels of 

contact.   

It is difficult to reconcile the competing positions presented by (on the one hand), an ordinary reading 

of the statutory text, which suggests some degree of regularity is required, and (on the other hand), the 

extrinsic material and context.  Nonetheless, “[u]nderstanding context has utility if, and in so far as, it 

assists in fixing the meaning of the statutory text.  Legislative history and extrinsic materials cannot 

displace the meaning of the statutory text.  Nor is their examination an end in itself.”15  However, in 

this respect, no clear outcome obviously prevails.   

It would appear that, until a Court determines otherwise, the question of whether s.45(1)(c) might 

apply to ‘one off’ instances of conduct will be uncertain. 

                                                           
10 Guidelines, [3.9]. 
11 EM, [3.27]. 
12 Eg, s44ZZW prohibited private disclosure of pricing information by a bank to its competitors.   
13 Recommendation 29 of the Harper Report, which states “Section 45 should be extended to prohibit a person 
engaging in a concerted practice with one or more other persons that has the purpose, effect or likely effect of 
substantially lessening competition.”   
14 EM, [3.21]. 
15 Commissioner of Taxation v Consolidated Media Holdings Ltd, op cit. 
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‘concerted’  

The prohibition does not apply to any practice engaged in by two or more parties, but there must be a 

concerted practice.    This is an important limitation.  No definition of “concerted” or “concerted 

practice” is provided by the CCA.  

The natural meaning of “concerted” proffered by the Macquarie Dictionary relevantly includes: 

1. contrived or arranged by agreement; prearranged; planned or devised: concerted action.  

2. involving the cooperation and combined forces of those concerned: a concerted effort. 

These definitions broadly conform to the definition of “concerted” proffered by the Harper Report.  

The Harper Report states that the “word ‘concerted’ means jointly arranged or carried out or co-

ordinated.”   

The Harper Report also considered that “the word ‘concerted’ has a clear and practical meaning and 

no further definition is required for the purposes of a legal enactment.”16  With hindsight, this 

statement was perhaps overly optimistic.  While the EM appears to have acknowledged this statement 

from the Harper Report, it otherwise did not proffer a specific definition of “concerted” and, given the 

expansive examples of what a concerted practice might look like (described below), it does not appear 

that the EM has accepted the Harper Report definition.  

‘concerted practice’  

Ordinary and natural meaning 

Combining the ordinary definitions of ‘concerted’ and ‘practice’ proffered by the Macquarie 

Dictionary suggests that a concerted practice will involve the planning, or the cooperation and 

combined forces, by two or more parties to some habit or custom involving those parties.   

While separate consideration of the terms ‘concerted’ and ‘practice’ is useful, it would be an 

oversimplification to merely combine the ordinary meaning of two terms without consideration of 

their combined effect.  Nonetheless, it is suggested that explanations provided by the Harper Report 

accord with the natural meaning conveyed by the words “concerted practice” (whether viewed 

individually or as a compound).  

                                                           
16 Harper Report, p371. 



6 
 

Harper Report  

The Harper Report provided two (not entirely consistent) definitions of the term concerted practice.17  

They are: 

1. first, “a concerted practice is a regular and deliberate activity undertaken by two or more 

firms. It would include the regular disclosure or exchange of price information between two 

firms, whether or not it is possible to show that the firms had reached an understanding about 

the disclosure or exchange”18 (emphasis added).    

2. Second, “The word ‘concerted’ means jointly arranged or carried out or co-ordinated. 

Hence, a concerted practice between market participants is a practice that is jointly arranged 

or carried out or co-ordinated between the participants. The expression ‘concerted practice 

with one or more other persons’ conveys that the impugned practice is neither unilateral 

conduct nor mere parallel conduct by market participants (for example, suppliers selling 

products at the same price)”19 (emphasis added).  

While the Harper Report refers to an ‘activity’ undertaken by each of the firms jointly or together, it 

should not be read as meaning that the firms are necessarily undertaking the same activity.  This is 

consistent with CAUs.  A CAU does not require each party to perform the same activity (e.g. to cease 

offering a rebate or sell at the same price).  Indeed, most if not all lawful contracts invariably have one 

party performing one activity (e.g. supply of goods) and another party something else (e.g. paying for 

those goods).   

The Explanatory Memorandum 

At paragraph 3.19 of the EM, a “guide” 20 to the concept of a concerted practice is described as 

follows:21 

A concerted practice is any form of cooperation between two or more firms (or people) or 

conduct that would be likely to establish such cooperation, where this conduct substitutes, or 

would be likely to substitute, cooperation in place of the uncertainty of competition.  

                                                           
17 The Harper Report provided a proposed legislative amendment as s.45M(1)(c) as follows: “(1) A corporation 
shall not: …  (c) engage in a concerted practice with one or more other persons if the concerted practice has the 
purpose, or has or is likely to have the effect, of substantially lessening competition.”  While the construction is 
not identical to that ultimately enacted, it is suggested that they are in substance the same. 
18 Harper Report, p370. 
19 Harper Report, p371. 
20 EM, [3.18] 
21 EM, [3.19] 
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However, the EM implies a much lower standard of activity than conduct that is “jointly arranged” or 

“co-ordinated between” the participants.  Paragraph 3.27 to the EM states (among other matters) that a 

concerted practice:  

“does not require that any (or all) of the parties to the practice reciprocate the actions of the 

first party or in any way change their conduct as a result of the first party’s actions – the 

actions of the first party will be sufficient to establish the concerted practice, and the 

culpability of each other party to the concerted practice will depend on the nature of their 

involvement and their subsequent action”22 (emphasis added). 

Example 3.3 of the EM presents this position most starkly.  It provides: 

“Bank X and Bank Y are two competing banks. A week before banks are expected to 

announce their respective interest rates for the next quarter, X sends Y a document setting out 

the interest rate it will announce the following week. Y did not ask for this information, and 

does not act on this information by either reciprocating with information about its own 

intended interest rate or changing its strategy to match X’s interest rate. 

The different actions of X and Y will have different implications under section 45. 

X is likely to have contravened section 45, by engaging in a concerted practice with the 

purpose or likely effect of substantially lessening competition, even if this was not the actual 

effect because Y did not act on the information. 

X’s communication to Y has made Y a party to a concerted practice. However, Y is not likely 

to have contravened section 45, as Y did not use the information to inform a decision or 

change strategy, and this conduct did not have the purpose, effect or likely effect of 

substantially lessening competition. Y could further ensure it did not breach section 45 by 

expressly rejecting X’s approaches and requesting that X not communicate any further 

information of this nature.” 

Example 3.3 confuses, rather than clarifies, the operation of s.45(1)(c).  It is suggested that Example 

3.3 is flawed in three respects and does not reflect the text of the statute.   

First, on one reading, Example 3.3 potentially suggests that there might be two (different) concerted 

practices in scenario postulated: the first for Bank X, which is said to have contravened s.45(1)(c); the 

second for Bank Y, which attracts no liability.  In this respect, the example ambiguously states that 

“X’s communication to Y has made Y a party to a concerted practice”, not a party to “the” concerted 

practice, especially in circumstances where Bank Y is said not be liable.  Nonetheless, paragraph 3.27 

                                                           
22 EM, [3.27]. 
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of the EM states that the actions of the first party will be sufficient to establish “the” concerted 

practice.  Moreover, it makes little sense to conclude that two (different) concerted practices could 

exist from the same events, even though this might be one way to reconcile the different liability of 

the two banks in the example.   

But, assuming that Example 3.3 of the EM is intended to convey that both banks are party to the same 

concerted practice, it begs the question how Bank X has “engaged with one or more persons” in a 

concerted practice that results in liability, yet Bank Y has not.  If the distinction is founded upon the 

different purposes of each party, then this raises more questions as to the identification of the purpose 

of the concerted practice.  It also raises a wider issue that entities (like Bank Y) that are alleged to be 

party to a concerted practice will seek to excuse their liability on the basis that their purposes were 

pure and that there was no likely effect on competition by their conduct.  

Second, Example 3.3 raises the concern that an unintended recipient – i.e. Bank Y - could be engaged 

with another person in a concerted practice.  Even though the EM suggests (correctly) that Bank Y 

would not be liable, it nonetheless says that Bank Y is “a party” to a concerted practice.  It is 

suggested this is also wrong.  Example 3.3 indicates no level of “concerting”, whether described as a 

“deliberate” activity or through “co-operation” by Bank Y.  At this threshold level, it is suggested that 

the facts in Example 3.3 would not amount to a “practice” by Bank Y, let alone a “concerted” 

practice. The same proposition applies to Bank X. 

Third, Example 3.3 is, perhaps, attempting to reflect the proposition asserted in paragraph 3.14 of the 

EM, which states that the concerted practices prohibition “is intended to capture conduct previously 

falling within the separate prohibitions within Division 1A [i.e. the price-signalling prohibitions].”  

The prohibitions in Division 1A apply to unilateral conduct.  The conduct of Bank X in Example 3.3 

is in substance unilateral conduct and, so far as the EM suggests that such conduct will contravene 

s.45(1)(c), it is suggested it is also wrong in this respect.   

A spectrum of dealings: attempt, concerted practices, CAUs, ownership 

Example 3.3 of the EM (for Banks X), and perhaps Example 3.2 (the salmon fishermen) arguably 

better describes unilateral conduct that is an “attempt”, rather than conduct that will be a concerted 

practice.  However, it usefully illustrates the spectrum of dealings involved in competition law, 

particularly involving competitors.    

At one end of the spectrum is ownership.  Ownership usually gives the greatest degree of control but a 

party is prevented from acquiring another party where an SLC will or is likely to result.    A form of 

dealing that will usually (but not always) provide less control than ownership might be a contract 

between two parties.  Moving along the spectrum away from contracts are the less formal 
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‘arrangements’ and ‘understandings’, which do not require any enforceable agreement, but do at least 

require ‘commitment’ and a ‘meeting of the minds’.     

A concerted practice is intended to capture a course of consensual dealing between two or more 

parties that is less than an understanding but is more than unilateral conduct.  This balance appears to 

be achieved by the statutory text (and the Harper Report and EU case law) but not, in substance, by 

the EM.  While the EM agrees with the statement in the Harper Report that definition of “concerted” 

has a “clear and practical meaning”, unfortunately the Examples in EM then go on to hollow out the 

meaning of what it means for conduct to be “concerted” to such an extent that it is largely describing 

unilateral conduct.   

There are other forms of unilateral conduct, also familiar to competition law, that are also proscribed, 

such as a misuse of market power (i.e. section 46) and an attempt to contravene a relevant provision 

of Part IV (i.e. section 76(1)(b) of the CCA).  Prior to its repeal, Division 1A of Part IV prohibited 

unilateral “disclosures” of certain information by banks.   

A further dichotomy relating to CAUs requires having to prove a particular “purpose” or “effect” or 

“likely effect”.  These issues will apply to c.45(1)(c).  The dichotomy means that identifying the 

subject matter of the provision of the CAU is essential – that is, as a matter of fact, “what was 

agreed?”.  For example, for the price fixing prohibitions, if the subject matter of the provision directly 

addresses the fixing of prices, it is expected that the “purpose” limb will be satisfied automatically 

(and most likely the “effects” limb at the same time).  If the subject matter of the CAU is not about 

fixing prices, then the price fixing prohibition might not have a “purpose” of fixing prices but might 

do so if the provision of the CAU could causally result in prices being fixed because the provision had 

that “effect” or “likely effect”.  An agreement to exchange future pricing information might be an 

example of the latter category.  Thus, where the subject matter of a provision of a CAU itself is about 

the proscribed competition outcome (e.g. for price fixing, where one or more parties agree to fix their 

prices), no further inquiry is required.  Where the subject matter is indirectly about the proscribed 

matter, a causal link will need to be proven.  While it might be sometimes easier to prove a ‘mere’ 

agreement to exchange pricing information, the consequence is that it may be harder to prove that the 

provision in question had the effect of fixing prices.   

Comparing EU case law – something for everyone? 

At this point, it is useful to set out the approach adopted by EU courts to Art 101 of the Treaty.  While 

there are similarities between the Australian legislation, there will also be significant differences 

arising from the differences in the text between Art 101 and s45(1)(c) and, importantly, how EU 

courts apply certain ‘presumptions’ that significantly facilitate the proof of a concerted practice.   
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Article 101 of the Treaty is as follows: 

1. The following shall be prohibited as incompatible with the internal market: all agreements 

between undertakings, decisions by associations of undertakings and concerted practices 

which may affect trade between Member States and which have as their object or effect the 

prevention, restriction or distortion of competition within the internal market, and in 

particular those which: 

(a) directly or indirectly fix purchase or selling prices or any other trading conditions; 

(b) limit or control production, markets, technical development, or investment; 

(c) share markets or sources of supply; 

(d) apply dissimilar conditions to equivalent transactions with other trading parties, thereby 

placing them at a competitive disadvantage; 

(e) make the conclusion of contracts subject to acceptance by the other parties of 

supplementary obligations which, by their nature or according to commercial usage, have no 

connection with the subject of such contracts. 

In Suiker Unie & ors v Commission [1975] ECR 1663, the Court of Justice, in a leading decision that 

has been frequently cited since23, stated:  

“The concept of a 'concerted practice' refers to a form of coordination between undertakings, 

which, without having been taken to the stage where an agreement properly so-called has 

been concluded, knowingly substitutes for the risks of competition, practical cooperation 

between them which leads to conditions of competition which do not correspond to the 

normal conditions of the market, having regard to the nature of the products, the importance 

and number of the undertakings as well as the size and nature of the said market.”24  

The notion that “practical cooperation between them is knowingly substituted for the risks of 

competition” has similarities to the Harper Report concept of the phrase “a practice that is jointly 

arranged or carried out or co-ordinated between the participants”.  Similarly, the requirement under 

EU law that a party “knowingly” substitutes the risks of competition for “practical cooperation” 

reflects the statement in the Harper Report that a concerted practice needs to be a “deliberate” activity.  

The EU definition is also broadly correlative with the natural and ordinary meaning of the words 

“concerted practice”.   

                                                           
23 Eg, Ahlostrom Osakeyhtio & ors v Commission (1993) (i.e. the Woodpulp II case).]; T-Mobile at [26]. 
24 Suiker Unie & ors v Commission [1975] ECR 1663 at [26] of the Judgment. 
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By comparison, at least in some respects, the EM goes much further.   

(a) First, there is no express requirement in the EM that the coordination between parties must 

“knowingly” substitute the risks of competition for cooperation between them.   

(b) Second, the EU statement of the law refers to “practical” cooperation, not “any” form of 

cooperation.  While this particular difference may just be a matter of language, the remainder 

of the EM and in particular the “Examples” suggest that the difference is not merely a matter 

of semantics.   

(c) Third, and most importantly, the EM states that, in the absence of actual cooperation (even at 

the low standard expressed by the EM), it will suffice if there is simply “conduct that would 

be likely to establish such cooperation”.   

However, in a different respect, the EM gains support from EU case law for the position that a 

concerted practice might arise from a single meeting.  In T-Mobile Netherlands BV and Others25 (T-

Mobile), the Judgment of the Court specifically held that there was no requirement for regular 

meetings and that contact on a “single occasion” would suffice.26   

There are other examples of EU case law that are arguably supportive of the expansive definition of a 

concerted practice proffered by the EM (see the Cimentaries case, discussed below)..      

A final observation needs to be made on the assistance, or otherwise, of EU case law to assist 

interpreting the concerted practices regime in Australia.  Under Art 101, there is no requirement for a 

concerted practice to have as its object or effect an SLC.  Rather, Art 101 prohibits concerted 

practices that have as their object or effect a “prevention, restriction or distortion of competition 

within the internal market”.  A specific subset of conduct, including cartel conduct (e.g. price fixing, 

limiting production or markets) is effectively deemed to constitute a prevention, restriction or 

distortion of competition within the internal market.  When reading the EU cases, it should be kept in 

mind that a much lower competition threshold is required.  So in Suiker Unie, the concept of a 

concerted practice not only involved the “form of coordination” described by the Court of Justice, but 

that coordination needed only be one “which leads to conditions of competition which do not 

correspond to the normal conditions of the market, having regard to the nature of the products, the 

importance and number of the undertakings as well as the size and nature of the said market.” 

                                                           
25 T-Mobile Netherlands BV and Others (Case C-8/08) [2009] ECR i-4529, a judgment of the Court of Justice 
(Third Chamber). 
26 T-Mobile at [62].  See [54] – [62] generally.  See also the Cimentaries case, below. 
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Reciprocity and ‘meeting of the minds’ 

Paragraph 3.22 of the EM states that a concerted practice does not require “the commitment 

characteristic of an understanding”.   

Despite this, the necessity for a concerted activity – whether or not coloured by the concepts of 

‘joint’, ‘coordinated’, ‘deliberate’ or ‘mutual’ activity - suggests that some intentional state of mind 

must be required.  At the very least, it is suggested there must be an awareness of the other party’s 

activities coupled with an intention to be involved in those activities.   

Faull and Nikpay, the authors of a leading competition text for EU competition law state that, even for 

a concerted practice, there must be a ‘meeting of the minds’ between the relevant participants, 

although they go on to state that “this ‘meeting of minds’ can be found easily”.27  For example, in 

Cimenteries CBR SA v Commission [2000] ECR II-491, the Court of First Instance considered 

circumstances where, at a meeting of competitors, one stated to the other that it “had no desire to enter 

Cote d’Azur to upset the market” and “A war is pointless” and “Agreements must be made to avoid 

conflict”28.  Minutes of those statements were prepared by the recipient party.  The CFI stated: 

“In that connection, the Court points out that the concept of concerted practice does in fact 

imply the existence of reciprocal contacts …. That condition is met where one competitor 

discloses its future intentions or conduct on the market to another when the latter requests it 

or, at the very least, accepts it.”29 (emphasis added, citations omitted). 

The CFI, after considering the evidence, inferred that the contacts between the parties were 

“motivated by the element of reciprocity essential to a finding of a concerted practice”.30   

In Australia, a ‘meeting of the minds’ is a necessary requirement to establish the existence of a CAU.  

That said, the subject matter upon which minds must meet is different between a concerted practice 

and a CAU and, it in practical terms, can be expected to be proved more readily.   

‘Cause and effect’ in EU law 

A second difference between the EM’s description of a concerted practice31 and EU case law relates 

to the “cause and effect” between the alleged “concerting” and subsequent “conduct on the market” 

by the parties.  In Huls AG v Commission [1999] ECR I-4287, the Court of Justice stated:  

                                                           
27 Faull and Nikpay, the EC Law of Competition, 2nd Edition (2007), paragraph [3.109]. 
28 Cimenteries at [1847]. 
29 Cimenteries at [1849]. 
30 Cimenteries at [1850]. 
31 See EM, [3.19]. 
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“the concept of a concerted practice, as it results from the actual terms of Article 81(1) EC, 

implies, besides undertakings' concerting with each other, subsequent conduct on the market, 

and a relationship of cause and effect between the two.”32 

Here, “conduct on the market” does not refer to an actual anti-competitive effect on the market33 but 

the subsequent conduct by the parties as a result of the concerting.  Further, under EU case law, the 

connection between the two is low due to certain “presumptions” applying to facilitate proof: 

“However, subject to proof to the contrary, which the economic operators concerned must 

adduce, the presumption must be that the undertakings taking part in the concerted action and 

remaining active on the market take account of the information exchanged with their 

competitors for the purposes of determining their conduct on that market. That is all the more 

true where the undertakings concert together on a regular basis over a long period,…” 

(emphasis added).34 

The above presumption is not simply a procedural device:  

“the presumption of a causal connection stems from Article 81(1) EC, as interpreted by the 

Court, and it consequently forms an integral part of applicable Community law.”35 

So far as Australian courts will require a connection between the concerting conduct and whether the 

parties take account of the information exchanged for determining their subsequent conduct, it is 

unlikely that an Australian court will apply such “presumptions”.  There is nothing in the statutory 

text that would justify such a presumption and it would be inconsistent with s.140 of the Evidence Act 

1995.   

The SLC requirement 

A significant restriction on the new concerted practices laws is that the concerted practice must have 

the purpose, effect or likely effect of “substantially lessening competition” in any relevant market.  

By comparison to the ‘per se’ consequences of making or giving effect to a cartel provision, the 

‘SLC’ test requires an assessment of the impact or intended impact on the competitive process.   

The SLC test is utilised in other areas of competition law, most notably in mergers, in ‘vertical’ 

agreements, generally to other contracts, arrangements or understandings, and more recently to misuse 

                                                           
32 Huls, [161]. 
33 Huls, [163]. 
34 Huls, [162]. 
35 T-Mobile, [52]. 
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of market power.  The concerted practices prohibition is not limited to ‘horizontal’ dealings and may 

apply to vertical or other dealings where parties are not competitors.   

The Guidelines indicate that the ACCC will be applying the established criteria to the SLC test.  In 

particular, the process of market definition will examine the product dimension, geographic 

dimension, functional dimension the temporal dimension.36  This would presumably include factors 

such barriers to entry, including whether entrants would be likely, effective and timely.   

Similarly, the ACCC Guidelines recognise that the requirement of ‘substantially’ lessening 

competition directs attention to whether the conduct had the effect or purpose of being meaningful or 

relevant to the competitive process.37   

It is well beyond the scope of this paper to attempt to explore the sorts of circumstances where a 

concerted practice might lead to an SLC. However, given the nature of this test, it would be unlikely 

that concerted practice involving competitors representing only a very small share of a market might 

have an effect of an SLC although it may still have such a purpose. 

ACCC v Colgate (No 4)  

Until there are decided cases, it is of interest to consider the question ‘what cases were unsuccessful 

but might have been successful under the new concerted practices regime?’ 

In ACCC v Colgate (No 4) [2017] FCA 1590, Justice Wigney dismissed a case brought by the ACCC 

against PZ Cussons, a laundry detergent manufacturer.38     

Broadly, in March 2009, the three largest manufacturers and wholesale suppliers of laundry detergents 

in Australia, Colgate-Palmolive Pty Ltd, PZ Cussons Australia Pty Ltd and Unilever Australia 

Limited, each began supplying new “ultra concentrated” formulations of their branded laundry 

powders to their main customers, including the major retailers Woolworths Limited and Coles Group 

Pty Ltd, and the major wholesaler Metcash Limited.  The three suppliers also effectively ceased 

supplying their standard concentration detergents to Woolworths, Coles and Metcash, though they 

continued to supply some of those products to some independent and variety stores. The ACCC 

alleged that the largely simultaneous and almost uniform transition from standard to ultra 

concentrated laundry detergents by the suppliers in March 2009 was the result of an anti-competitive 

arrangement or understanding, aided and abetted by Woolworths and an officer of Colgate.39 

                                                           
36 Guidelines, [4.5] – [4.12]. 
37 Guidelines, [4.19] – [4.23]. 
38 The matter was appealed by the ACCC.  The appeal was heard in August 2018 by the Full Court of the 
Federal Court although at the time of this paper, judgment remains reserved. 
39 ACCC v Colgate (No 4) [2017] FCA 1590, [1] – [2]. 
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Both Woolworths and Colgate admitted liability and paid significant penalties.  PZ Cussons contested 

liability.   

The ACCC sought to prove that Cussons had entered a CAU with the other two suppliers that 

contained cartel provisions and also that had the purpose or effect of substantially lessening 

competition.   

Each of the three suppliers believed, prior to the transition to ultra concentrates, that there was a risk 

to each of them if one moved first and the others did not.40  Notably: 

“each of the Suppliers endeavoured to work out or anticipate what their competitors’ plans 

were, or were likely to be, in relation to the transitioning of their various brands to ultra 

concentrates.  As will be seen in the detailed factual chronology that follows, there is 

evidence of a number of some instances during 2008 where a representative of one of the 

Suppliers contacted a representative of one of the other Suppliers apparently with a view to 

ascertaining what that Supplier’s plans were in relation to the transition.  Equally, there were 

occasions where, in the course of a meeting or meetings with either Woolworths or Coles 

about their own transition plans, there was discussion about the transition progress and plans 

of one of or more of the other Suppliers”.41 

It is not practicable to summarise all the communications relied upon but, suffice to say, the ACCC 

alleged that, over the course of many months of such meetings, a CAU was formed as to the 

coordinated timing and purpose of the change to ultra concentrates by all suppliers.  

Ultimately, the trial judge disagreed that the evidence demonstrated any CAU with Cussons.  Of 

present interest, in consideration of the expert economic evidence led by the parties, his Honour 

rejected the ACCC’s economic expert’s opinion that there was an SLC if measured against the parties 

acting entirely unilaterally.  This was rejected in part because that expert “left open the possibility that 

the simultaneous transition and cessation of the supply of standard concentrates in March 2009 was 

the result of direct or indirect communications between the Suppliers of a sort that could not be 

characterised as an agreement, arrangement or understanding”.42   

This analysis begs the question, might the kinds of ‘direct or indirect communications’ referred to be 

enough to establish a “concerted practice”, while otherwise not enough to constitute a CAU?  In its 

press release following the trial decision, the ACCC implied as much:43  “Proving the existence of an 

                                                           
40 ACCC v Colgate (No 4) [2017] FCA 1590, [108] – [113]. 
41 ACCC v Colgate (No 4) [2017] FCA 1590, [115]. 
42 ACCC v Colgate (No 4) [2017] FCA 1590, [402]. 
43 https://www.accc.gov.au/media-release/court-dismisses-case-against-cussons  
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understanding can be a complex task, which is why the Parliament recently added a new concerted 

practices prohibition to our competition law.” 

Having regard to the possible definitions of ‘concerted practice’ above, the ACCC would appear to be 

on a firmer footing in asserting the existing of a concerted practice (in this case, about the timing of 

the change in the market from the standard formulation to ultra concentrates).  Specifically, the facts 

showed that (in the case of Cussons), it had decided to meet Woolworth’s expectations in relation to 

the timing of the transition to ultra concentrates and that Cussons knew or believed all other suppliers 

were making similar endeavours.44  Additionally, it was recognised or believed by all suppliers that if 

one of them transitioned alone, they might lose sales.45   

That said, the facts squarely raise the difficulties in assessing conduct in oligopolistic markets where 

all the parties are broadly aware of the conduct of the others and each recognises that the conduct of 

the others will impact on themselves.  This is particularly so where the judge concluded “There was, 

however, no evidence that Cussons engaged in any coordinated conduct that was intended to, or did, 

cause Woolworths to weaken and agree to delay the launch date.” 

However, at least in this case, any extension of the law may not have made a difference.  The ACCC’s 

case was dismissed not only because the trial judge concluded that there was no ‘meeting of the 

minds’ between any of the parties on the impugned subject matter but, even if there was, it would not 

have had the effect of an SLC.   

On the spectrum of dealings between parties, a concerted practice is obviously more inchoate than the 

control provided by a merger or a commercial contract or even an understanding.  It should not be 

readily assumed that a concerted practice, once identified, will necessarily be so clear in its features 

that it could readily be said to have a purpose, effect or likely effect of substantially lessening 

competition.     

However, the important point is that the more distant the subject matter of a CAU is from the required 

competition impact (e.g. fixing prices), the more difficult it will be to establish a connection between 

the provision of the CAU and that impact, particularly where the parties will have ‘intel’ in the market 

and already behave strategically with regard to their competitors’ likely reactions.  For a concerted 

practice, which involves a lesser form of commitment that a CAU, the connection becomes more 

distant again.  This is not to suggest that it cannot be overcome, but given that the threshold imposed 

by the legislation is that the concerted practice must have, at the least, a purpose, effect or likely effect 

                                                           
44 ACCC v Colgate (No 4) [2017] FCA 1590, [425]. 
45 ACCC v Colgate (No 4) [2017] FCA 1590, [420]. 
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of substantially lessening of competition, this will be a high threshold given the (relatively) inchoate 

nature of a concerted practice.     

In this latter respect, the expert economic evidence led by Cussons (which was broadly accepted by 

the Judge), was to the effect that the aligned transition would have occurred regardless of any CAU 

because “each supplier was responding in an individually rational way to the relevant economic 

factors and therefore would likely have transitioned at the same time and in the same way”.  That is, 

even if there was a CAU, the same result would have ensued.46  If that proposition was accepted for 

the counterfactual without a CAU, then it would appear to have force for a counterfactual where the 

absence of a concerted practice is at issue.   

In relation to a ‘purpose’ case, however, it is more difficult to extract guidance from the Cussons 

decision.  While the trial judge dismissed the ACCC’s ‘purpose’ case, a factor heavily influencing 

Justice Wigney’s decision was the ‘artificial’ attempt to ascertain the purpose of a CAU that the judge 

had already concluded did not exist.  But if there was a conclusion that a concerted practice existed, 

albeit short of a CAU, then the question of whether of whether it had the purpose of substantially 

lessening competition may have been more nuanced.  Although, even here, a finding of ‘purpose’ 

would appear unlikely given the judge’s finding that “the substantial reason why Cussons transitioned 

to ultra concentrates in February or March 2009, as opposed to some other time, was so the transition 

would align with Woolworths’ expectations and preferences that the transition be aligned with its 

major review”.47  

Conclusion 

The new concerted practices regime is intended to capture conduct that falls short of an 

“understanding” and, in particular, the anti-competitive exchange of information. The deliberate 

choice of the term “concerted practice” clearly derives from the same term used in EU competition 

law.   That concept has been in place in the EU for over 50 years.  The EU case law will be helpful at 

a general level to provide examples of cases that have or have not resulted in unlawful concerted 

practices but it will not be the law in Australia.  Art 101 and s.45(1)(c) have different statutory texts 

and different institutions applying them.  

The Harper Report provides various explanations of what a concerted practice might mean, but they 

have not been reflected in the CCA.  The CCA itself provides no definition.  The EM provides, with 

some detail, what a concerted practice is intended to include (according to the EM).  However, the 

EM appears to extend the concept further than what the statutory text, Harper Report and even EU 
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case law provide.  The EM expands the concept to such a degree that, at least according to the EM, it 

will cover what is in substance unilateral conduct that might be better described as an “attempt”. 

The expansive view presented by the EM is an unfortunate development.  Far from facilitating a 

smooth transition to a new law, the expansive explanations of concerted practices provided by the EM 

are likely to cause greater uncertainty for an extended period, at least until the Courts are able to 

adjudicate on such matters.  Only time will tell. 

 

 

 


