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A. Introduction 

1. In this paper we examine recent decisions of state and federal courts concerning 

franchise disputes.  The decisions address both the contractual and the statutory3  

obligations that govern the relationship between franchisor and franchisee.  

2. Many franchise agreements provide franchisors with broad contractual powers in 

respect of a franchisee’s use of the system and the premises from which the franchisee 

may conduct its business.  An overarching theme of the decisions examined in this 

paper is the way in which courts construe the exercise of those contractual powers and 

rights, having regard to the limits imposed by the Franchising Code of Conduct. 

3. Specifically, we address below the following topics and decisions: 

(a) the obligation of good faith and unconscionable conduct (Virk Pty Ltd (in liq) v 

YUM! Restaurants Australia Pty Ltd [2017] FCAFC 190); 

(b) the ability to obtain injunctive relief following the purported termination of a 

franchise agreement (Delahunt v Swim Loops [2018] VSC 269); 

(c) the distribution of monies held in a marketing fund upon the winding up of a 

franchisor (Shepard and Chesser (in their capacity as joint and several 

liquidators of Stay in Bed Milk & Bread Pty Ltd (in liq)) v Commonwealth of 

Australia, Represented by the Australian Government Department of Jobs and 

Small Business – 2018 SCV judgment reserved); 

                                                           
1 Barrister at the Victorian Bar, Dever’s List.   
2 Barrister at the Victorian Bar, Dever’s List.   
3 Notably via the Franchising Code of Conduct which is a prescribed mandatory industry code under Part IVB of 
the Competition and Consumer Act 2010 (Cth). 
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(d) settlement communications between a franchisor and franchisees in the class 

action context (Davaria Pty Limited v 7-Eleven Stores Pty Ltd [2018] FCA 984); 

and 

(e) the right to seek damages following a breach of contract (BB Australia Pty Ltd 

v Danset Pty Ltd [2018] NSWCA 101). 

B. The obligation of good faith 

 General law obligation and the Franchising Code of Conduct 

4. Australian courts have recognised that in some circumstances an obligation or a duty 

of good faith may be implied in commercial contracts.   

5. The obligation has been variously described as a duty of: “good faith”; “good faith and 

reasonableness”; “good faith and fidelity to the bargain”; and “good faith and fair 

dealing”, and a number of cases have sought to explain the nature of the obligation 

and the extent to which it may be implied to limit or regulate a party’s exercise of 

contractual power.   

6. In Paciocco v Australia and New Zealand Banking Group Ltd4, the Full Court of the 

Federal Court described the obligation in the following way:5 

[287] [good faith] is a conception that has been recognised (though not by all 
courts in Australia) as an implication or feature of Australian contract law 
attending the performance of the bargain and its construction and implied 
content: Yet, good faith in the performance of contracts is well-known to the 
common law and to civilian systems…  

[288] The usual content of the obligation of good faith…is an obligation to act 
honestly and with a fidelity to the bargain; an obligation not to act dishonestly 
and not to act to undermine the bargain entered or the substance of the 
contractual benefit bargained for; and an obligation to act reasonably and with 
fair dealing having regard to the interests of the parties (which will, inevitably, 
at times conflict) and to the provisions, aims and purposes of the contract, 
objectively ascertained. 

[289] None of these obligations requires the interests of a contracting party to 
be subordinated to those of the other. It is good faith or fair dealing between 
the parties by reference to the bargain and its terms that is called for, be they 
both commercial parties or business dealing with consumers… 

[290] The standard of fair dealing or reasonableness that is to be expected in 
any given case must recognise the nature of the contract or relationship, the 
different interests of the parties and the lack of necessity for parties to 
subordinate their own interests to those of the counterparty. That a normative 
standard is introduced by good faith is clear. It will, however, not call for the 

                                                           
4 [2015] FCAFC 50. 
5 Per Allsop CJ (Besanko J and Middleton J agreeing).  Citations omitted. 



3 
 

same acts from all contracting parties in all cases. The legal norm should not 
be confused with the factual question of its satisfaction. The contractual and 
factual context (including the nature of the contract or contextual relationship) 
is vital to understand what, in any case, is required to be done or not done to 
satisfy the normative standard.  
 

7. In 2015, the Franchising Code of Conduct was amended to include an obligation of 

good faith to conduct occurring on or after 1 January 2015.6  The obligation is set out 

in cl 6. 

Obligation to act in good faith 

(1) Each party to a franchise agreement must act towards another party with good faith, within the 
meaning of the unwritten law from time to time, in respect of any matter arising under or in 
relation to: 

                     (a)  the agreement; and 

                     (b)  this code. 

This is the obligation to act in good faith. 

Civil penalty:          300 penalty units. 

(2) The obligation to act in good faith also applies to a person who proposes to become a party to a 
franchise agreement in respect of: 

                     (a)  any dealing or dispute relating to the proposed agreement; and 

                     (b)  the negotiation of the proposed agreement; and 

                     (c)  this code. 

Matters to which a court may have regard 

(3) Without limiting the matters to which a court may have regard for the purpose of determining 
whether a party to a franchise agreement has contravened subclause (1), the court may have 
regard to: 

                     (a)  whether the party acted honestly and not arbitrarily; and 

                     (b)  whether the party cooperated to achieve the purposes of the agreement. 

Franchise agreement cannot limit or exclude the obligation 

(4) A franchise agreement must not contain a clause that limits or excludes the obligation to act in 
good faith, and if it does, the clause is of no effect. 
 

(5) A franchise agreement may not limit or exclude the obligation to act in good faith by applying, 
adopting or incorporating, with or without modification, the words of another document, as in 
force at a particular time or as in force from time to time, in the agreement. 

Other actions may be taken consistently with the obligation 

(6) To avoid doubt, the obligation to act in good faith does not prevent a party to a franchise 
agreement, or a person who proposes to become such a party, from acting in his, her or its 
legitimate commercial interests. 
 

(7) If a franchise agreement does not: 

                     (a)  give the franchisee an option to renew the agreement; or 

                     (b)  allow the franchisee to extend the agreement; 

this does not mean that the franchisor has not acted in good faith in negotiating or 
giving effect to the agreement. 

 

                                                           
6 Franchising Code of Conduct, cl 3(1). 



4 
 

8. The obligation of good faith is said to reflect the “unwritten law from time to time” – that 

is, the common law developed through cases determined by the courts.  Importantly, 

in respect of franchise agreements, a party cannot exclude or limit the operation of the 

obligation. 

 Recent consideration of the obligation: Virk Pty Ltd (in liq) v YUM! Restaurants 

Australia Pty Ltd [2017] FCAFC 190 

9. In Virk v Yum!, the Full Court of the Federal Court considered the obligation of good 

faith in the franchising context.  The case concerned a representative proceeding 

brought by Pizza Hut franchisees in response to the franchisor’s exercise of contractual 

power to set the maximum price at which certain pizzas could be sold.  One of the 

claims made by the franchisees, and ultimately determined by the Full Court, was 

whether the franchisor breached its obligation of good faith.  

10. In 2014 the franchisor devised a new strategy a part of which involved reducing its 

range of pizzas from four to two and reducing the price of certain pizzas from $9.95 to 

$4.95 and from $11.95 to $8.50. 

11. There were arguably a number of clauses in the franchise agreement that allowed the 

franchisor to set the maximum price of pizzas in connection with the implementation of 

its strategy.  One of the clauses was as follows: 

C1. MAXIMUM RETAIL PRICE 

Franchisee will not permit any Approved Products to be sold at the Outlet at 
any price exceeding the maximum retail prices advised by Franchisor to 
Franchisee from time to time. 
 

12. Approximately three weeks before its intended implementation, the franchisor advised 

franchisees of its proposed strategy including the plan to reduce the price at which 

pizzas were to be sold.  

13. The franchisees opposed the strategy on the basis that they would not be able to 

survive financially if the price of pizzas was reduced in the manner proposed.  The 

franchisees sought, unsuccessfully, an urgent injunction to restrain the franchisor from 

implementing the proposed strategy.  At around that time, Dominos, a major 

competitor, announced that was reducing the price of its pizzas to a similar level as 

that intended by the franchisor.  Put simply, in effect the franchisor lost its first-mover 

advantage. 
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14. The franchisor implemented the strategy, and the corresponding price reduction, as 

intended.  Subsequently, a representative proceeding was commenced in the Federal 

Court on behalf of all franchisees who operated Pizza Hut outlets in Australia at the 

time that the strategy was implemented.  It was alleged that in setting the maximum 

price of pizzas in the way that it did, the franchisor: (a) breached its duty of good faith; 

(b) engaged in unconscionable conduct; and (c) was liable in negligence. 

15. The claim was unsuccessful at first instance and the franchisees appealed the decision 

to the Full Court of the Federal Court for determination of the following three 

overarching questions: 

(a) whether the franchisor breached the contractual duties that it owed to 

franchisees (specifically, the obligation that it exercise the power to set the 

maximum price of products in good faith)? 

(b) whether the franchisor is liable to the franchisees in negligence? 

(c) Whether the franchisor’s conduct was unconscionable pursuant to the 

Australian Consumer Law? 

16. The crux of the franchisees’ argument was that the maximum price set by the 

franchisor, and the methodology applied to determine the maximum price, were both 

unreasonable and a breach of the franchisor’s obligation to exercise its contractual 

power in good faith.   

17. The parties were agreed that the franchisor’s contractual power to fix the maximum 

price of pizzas was subject to an implied term that it be exercised in good faith.  A 

principal question for the Court was whether the obligation of “good faith and 

reasonableness” (i.e., the obligation of good faith) involves a separate consideration 

as to whether the party who owes the duty has acted reasonably. 

18. The Court rejected the contention, advanced by the franchisees, that the obligation of 

good faith requires a separate assessment of reasonableness.  Rather, the Court held 

that the concept of reasonableness informs the assessment of whether a party has 

acted in good faith and is not to be considered as a separate or distinct concept or 

obligation.   
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19. The Full Court relevantly said:7 

[164] … Moreover, we would reject the appellant’s submission that the 
notion of reasonableness within the composite phrase is to be viewed 
distinctly from the obligation of good faith. The obligation, expressed as 
one of good faith and reasonableness, is to be considered in a 
composite and interrelated sense. To the extent that consideration is 
given to whether a party’s conduct is reasonable or not, it is directed to 
the primary component of the obligation, namely of good faith. 
Reasonableness is not to be approached in a case such as this as akin to a 
tortious duty to exercise due care and skill or to produce a reasonable 
outcome. Rather it goes to the quality of the conduct, here in exercising 
the price setting power, to discern whether it was capricious, dishonest, 
unconscionable, arbitrary or the product of a motive which was 
antithetical to the object of the contractual power. Conduct attended by 
any of those qualities could never be said to be in good faith. 
Consideration of the relevant conduct within these confines informs the 
question whether or not the power has been exercised in good faith. 

[165] The converse, in our opinion, also follows. Where, as in this case, there 
is a finding of good faith (or, specifically, a finding that there was an absence 
of bad faith: in effect, not having demonstrated that there was a lack of good 
faith) attaching to the exercise of the contractual power, then that exercise 
must necessarily also have been reasonable… 
 

20. As to the meaning and assessment of “reasonableness”, the Full Court said:8 

[175] Thus viewed, reasonableness is referable to the standard of a party’s 
conduct or behaviour in relation to the performance of a contractual obligation 
or exercise of a contractual power. It may, for example, include 
consideration of a party’s real intention or purpose in exercising a 
contractual power. It calls into consideration, for example, whether that 
conduct is or is not honest, capricious, arbitrary or for an extraneous 
purpose.  

… 

[179]… consideration of the reasonableness of a party’s conduct will inform 

the question of whether good faith or its absence has been brought to the 

performance of the contractual obligation or exercise of the power. 

… 

[180] … It would not be possible for a party to be acting in good faith but 
unreasonably, or to be acting reasonably but with bad faith. 
 

21. Ultimately, the Full Court upheld that primary judge’s finding that the franchisor’s 

conduct was not unreasonable and that it showed care in developing the strategy, 

including setting the maximum price of certain products. 

                                                           
7 Bold emphasis added. 
8 Bold emphasis added. 
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22. It is relevant to note that the Full Court overturned a finding made by the primary judge 

that the object of the relevant franchise agreements was to enable the franchisees 

reasonably to have the opportunity to run a profitable business.9   

23. The Full Court held that:10 

[204] The International Franchise Agreement was a franchise agreement in 
substantially the same terms with each of the Franchisees. Each Franchisee 
would have had differing commercial abilities. Their capital and financing 
arrangements would likely have been diverse. Yum had no control over those 
factors, nor indeed would have had relevant knowledge as to them. Likewise, 
neither Yum nor any of its Franchisees could control market conditions. All of 
these factors combine to influence the profitability of any Franchisee 
business. 

[205] Such factors were identified by the primary judge at Reasons, [353]. 
Moreover, as her Honour also noted, the Franchisees, expressly in the 
International Franchise Agreement, acknowledged, in the “Franchisee’s 
Representation”, that establishment and operation of the business would 
involve significant financial risk, which was neither guaranteed nor 
underwritten by Yum. 

[206] The International Franchise Agreement contains no promise by 
Yum that profit will be made, or even that there would be an opportunity 
provided to make a profit. Indeed, clause 6.2 excludes any liability on 
Yum’s part for losses incurred as a result of any promotion. The setting of the 
$4.95 price was held to be part of a strategy or a promotion (Reasons, [362]). 
Thus, not only is it not provided that maximum prices will afford an opportunity 
to make a profit but actual losses are contemplated and in the event that they 
transpired no liability fell upon Yum. However, we do not regard it as 
necessary to our reasoning on this issue to conclude that the setting of the 
maximum prices was part of a promotion. 

[207] Self-evidently, both the Franchisees and Yum would subjectively 
have desired that profits would be made. However such hopes do not 
translate to a contractual promise. 
 

24. The Full Court also dismissed contentions that the franchisor: (a) owed a duty of care 

to franchisees in relation to conduct or decisions in providing services as a franchisor 

of the system and in exercising its powers under the franchise agreement; and (b) 

engaged in unconscionable conduct. 

25. As to the negligence claim, the Full Court held that the duty of care contended by the 

franchisees was “simply inconsistent with the contractual relationship between [the 

franchisor] and each Franchisee”.11  Importantly, the Full Court noted the findings of 

the primary judge that franchisees contracted with the franchisor for the right to 

                                                           
9 See [201] to [204]. 
10 Bold emphasis added. 
11 At [287]. 
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participate in the franchisor’s system and not for the provision of services from the 

franchisor to franchisees. 

26. As to engaging in unconscionable conduct, the franchisees contended, among other 

things, that by implementing the strategy the franchisor stood to profit from the price 

reduction, while the franchisees bore the risk of loss with the real prospect of no 

increase in profits.  Notwithstanding, the Full Court held that the franchisor’s conduct 

was not contrary to good conscience having regard to “the modern Australian 

commercial, business or trade conscience”.  The Full Court therefore rejected the 

contention that the franchisor engaged in unconscionable conduct pursuant to the 

Australian Consumer Law or in equity.12 

27. The franchisees sought to appeal the Full Court’s decision to the High Court; the High 

Court refused special leave in May 2018.  Virk v Yum! therefore presently represents 

one of the leading appellate decisions in relation to the obligation of good faith - 

especially in the franchising context. 

C. Marketing funds in the insolvency context 

 The statutory requirements under the Franchising Code of Conduct 

28. Cl 31 the Franchising Code of Conduct requires that franchisors hold funds received 

for the purpose of a marketing fund in a separate account.   

31  Marketing and advertising fees 
(1)  A franchisor must maintain a separate bank account for marketing fees and advertising fees contributed 

by franchisees. 
(2)  If a franchisor operates one or more units of a franchised business, the franchisor must pay marketing fees 

and advertising fees on behalf of each unit on the same basis as other franchisees. 
(3)  Despite any terms of a franchise agreement, marketing fees or advertising fees may only be used to: 
                     (a)  meet expenses that: 
                              (i)  have been disclosed to franchisees under paragraph 15.1(f) of the   disclosure document; 

or 
                             (ii)  are legitimate marketing or advertising expenses; or 
                            (iii)  have been agreed to by a majority of franchisees; or 
                     (b)  pay the reasonable costs of administering and auditing a marketing fund. 

 

29. As a matter of trust law principles, the segregation of funds may be an indicator of an 

intention that those funds be held on trust for a nominated beneficiary.  In the context 

of cl 31 of the Franchising Code of Conduct, it raises a question as to whether a 

marketing fund is in the nature of a trust and held for the benefit of those who contribute 

to it. 

                                                           
12 At [295] to [269]. 
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 Recent consideration: Shepard and Chesser (in their capacity as joint and 

several liquidators of Stay in Bed Milk & Bread Pty Ltd (in liq)) v 

Commonwealth of Australia, Represented by the Australian Government 

Department of Jobs and Small Business – 2018 SCV judgment reserved 

30. In Stay in Bed Milk & Bread (in liq) v Australian Government Department of Jobs and 

Small Business, the Supreme Court of Victoria was asked to determine whether 

monies in a marketing fund were held on trust, by the franchisor, for the benefit of 

franchisees.  The application was brought by the liquidators of the franchisor, and the 

outcome of the application will determine whether the marketing fund is an asset of the 

company available for distribution to creditors.  As there was evidently no trust deed 

and as the franchise agreement did not contain any express provisions evidencing a 

trust relationship between the franchisor and franchisees, the Court was asked to infer 

a trust. 

31. The franchisor had historically, until 2015, held the marketing fund in its company 

accounts.  From 2015 however, the franchisor kept the marketing fund in a separate 

account pursuant to cl 31 of the Franchising Code of Conduct.  

32. The liquidators argued that the: (a) separation of the marketing fund in a standalone 

account; and (b) fact the fund was maintained for the specific purpose of administering 

the marketing fund and marketing the franchise and franchisees, the parties evidenced 

an intention that the monies within the fund be held on trust for the franchisees who 

contributed to the fund.   

33. In those circumstances, therefore, the liquidator contended that the monies within the 

fund did not constitute the assets of the company (because they were held on trust) 

and ought to be returned to the franchisees in the proportions in which they contributed 

to the fund. 

34. In opposing the liquidator’s application, the defendant contended that the franchisor 

only commenced holding the marketing fund in a separate account in 2015, pursuant 

to its statutory obligation to do so, and not because it intended to hold the fund on trust 

for franchisees.  Relevantly, the franchise agreement did not include any terms 

contemplating that the marketing fund would be held on trust and arguably contained 

terms that were inconsistent with a trust relationship (for example, the ability to use the 

monies within the fund at the franchisor’s sole discretion and for its benefit). 
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35. Importantly, the Explanatory Memorandum to the amending bill that introduced the 

obligation to segregate marketing funds expressly rejected the notion that marketing 

funds be subject to a trust.  The Explanatory Memorandum provided that: 

[2.79] Among other reforms to the treatment of marketing funds, the Review 
recommended that marketing funds be held as trust funds. Stakeholders 
argued requiring marketing funds to be formally treated as trust funds would 
be problematic. In particular:  

• Given franchisors are not required to maintain a marketing fund, the 
additional compliance burdens associated with keeping a trust account 
may deter franchisors from setting up marketing funds at all. This may 
deprive franchisees of the transparency provided for relating to 
marketing by other provisions of the Franchising Code.  

• This could have an impact on taxation arrangements and the treatment 
from a taxation and accounting perspective. Some stakeholders argued 
this would significantly increase the legal and administrative burdens on 
franchisors.  

• If marketing funds were held in trust, this could impact franchisors credit 
worthiness or the cost of credit for a franchisor.  

[2.80] Accordingly, while other recommendations relating to the 
treatment of marketing funds have been adopted, this particular 
recommendation is unjustified when the potential costs are 
considered13.  

 
36. Determination of the application is presently reserved before Randall AsJ and we await  

his Honour’s decision with interest. 

D. Shareholder class actions – communication with franchisee class members 

 Recent consideration: Davaria Pty Limited v 7-Eleven Stores Pty Ltd [2018] 

FCA 984 

37. Earlier this year, Middleton J heard an application in which the applicant in a 

representative proceeding sought to impose a communications protocol on the 

franchisor of 7-Eleven in respect of its direct communications with franchisees in the 

group proceeding.   

38. It was alleged that the protocol was necessary as a result of attempts by 7-Eleven to 

negotiate settlement agreements, with broad releases, directly with a number of its 

current or former franchisees.  The settlement offers related to claims made by former 

employees that they had been underpaid wages by certain franchisees, but included a 

release that would also have the effect of settling the franchisee’s claim in the class 

                                                           
13 Emphasis added.  Explanatory Memorandum, Competition and Consumer Amendment (Industry Code 
Penalties) Bill 2014 at [2.79]- [2.80].  See also, Explanatory Statement, Competition and Consumer (Industry 
Codes – Franchising) Regulation 2014 at page 77. 
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action. 

39. Pursuant to sections 33Z(1)(g) and 33ZF of the Federal Court of Australia Act 1976, 

the Court may make orders that “it thinks just” or that “the Court thinks appropriate or 

necessary to ensure that justice is done in the proceeding”. 

40. The principal complaint made against 7-Eleven was that its settlement offers were 

made in circumstances where: (a) a number of the franchisees had English as a 

second language; (b) the offers imposed a short deadline to respond; (c) the making 

of settlement offers with some members of the class would allow 7-Eleven to know 

which members of the open class had not settled with it.  

41. It was therefore proposed that the solicitors for the applicant receive notice of any 

communication that the franchisor intended to send to members of the class so that an 

application could be made to the Court if there was any concern about the proposed 

communication. 

42. 7-Eleven resisted the application and argued that: (a) its offers to settle were made to 

a limited number of franchisees; (b) the proposed settlement related to wage 

underpayment claims, which were not the subject of the proceeding; (c) it was an 

important right for both 7-Eleven and the franchisee to whom an offer was made to be 

able to engage in negotiations without inhibition; (d) the negotiations were 

commercially sensitive and it was a matter for each franchisee whether they wished to 

involve the solicitors for the applicant; and (e) even if the franchisees to whom offers 

were made accepted those offers, it would not ultimately resolve the class action.  

43. The Court may make orders regulating communications between parties to a 

proceeding in circumstances where the communications are misleading, unfair or a 

breach of ethical rules.  The power of the Federal Court to do so has been articulated 

in the following way: 

While s 33ZF(l) of the Federal Court Act should be given a broad 
construction, that does not mean it can or should become a vehicle for 
rewriting the legislation. For example, in my view s 33ZF(l) cannot be read as 
prohibiting the respondent to a representative proceeding from 
communicating with a group member unless the Court has given prior 
approval. The provision itself merely confers power on the Court to make any 
order it thinks appropriate or necessary to ensure that justice is done in the 
proceeding; it does not prohibit conduct which is otherwise lawful. 
Accordingly, neither s 33ZF(l) nor any other provision in Part IVA prevents a 
respondent communicating with a group member in a manner which is not 
misleading or otherwise unfair and which does not infringe any other law or 
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ethical constraint (such as a professional conduct rule which requires 
solicitors to communicate with a represented group member through the 
latter’s own legal representatives). The principle also applies, in my opinion, 
to an offer made by a respondent to settle the claims of individual group 
members. This reflects the general policy of the law to encourage out of court 
settlement of disputes and to promote the individual’s right to enter 
negotiations for settlement without inhibition.14 
 

44. Ultimately, Middleton J decided that it was not necessary to impose a communication 

protocol in circumstances where the communications between 7-Eleven and the 

franchisees were lawful, not subject to improper conduct, not misleading and did not 

involve any unfairness.  His Honour noted that:15 

[20] The ability of a respondent to communicate with individual group 
members is an important feature of the individual rights of a respondent 
and a group member to enter into negotiations without inhibition. 
Unless there is a basis upon the evidence for the Court to intervene to 
prevent or cure the effects of improper conduct on the part of a 
respondent, the Court should not do so in the pretext of some 
guardianship role to protect individual unrepresented group members. 
Further, there is no provision in the FCAA which would invalidate a settlement 
reached between an individual group member and a respondent without the 
prior approval of the Court, unless ss 33V(1) or 33W are applicable. Of 
course, if an individual settlement is ultimately reached in circumstances 
where the Court comes to the view that there has been misleading or unfair 
conduct that settlement may be set aside 

[21] The evidence adduced does not disclose that 7-Eleven communicated 
with or is likely to communicate with group members in a manner which is 
misleading or otherwise unfair. This is to be coupled with the fact that the 
Applicants have not adduced any evidence from group members contending 
that they have been misled by 7-Eleven’s communications to date. I agree 
with 7-Elevens’ submissions that the communications to date were fair and 
compliant with the Court’s articulated standards for the making of offers of 
settlement –importantly, they were in writing and invited the recipient to seek 
legal advice. I do not consider that the correspondence was oppressive in its 
demand for a response in the time allowed. Consistent with the observations 
of Sackville J in Courtney at [33] to [46], it is also material that the offers 
made by 7-Eleven to enter into mutual releases were only made to a limited 
number of Franchisees the subject of a WCP wage claim and not to all 
Franchisees. Even if each of the Franchisees to whom an offer was made to 
exchange mutual releases accepted that offer, it would not resolve the class 
actions or even a part of the class actions. 

[22] As a matter of individual negotiation, 7-Eleven was entitled to seek 
to compromise offsetting claims by procuring a release in respect of 
claims brought by individual group members (including releases in 
respect of the subject matter of these proceedings). Furthermore, I accept 
that some individual group members may not wish for the Applicants or their 

                                                           
14 Courtney v Medtel Pty Ltd [2002] FCA 957 at [52], referred to with approval in Davaria Pty Limited v 7-Eleven 
Stores Pty Ltd [2018] FCA 984 at [11]. 
15 Bold emphasis added. 
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legal representatives to know the proposed commercial terms of the 
negotiations or the identity of the group members treating with 7-Eleven. 

[23] In my view, 7-Eleven and group members should be allowed to 
exercise their conventional freedom as business people to negotiate 
confidentially, and not involve the Court with respect to the imposition of a 
generalised communications protocol being a priori regime of the type 
proposed. Importantly, 7-Eleven produced evidence that the settlement 
proposals were compliant with the court’s standards for the making of 
settlement offers, in writing and invited the recipient to seek legal advice. 
 

45. The decision in Davaria Pty Limited v 7-Eleven Stores Pty Ltd emphasises the 

reluctance of courts to interfere in settlement negotiations between parties to litigation 

– even if the parties engage in the discussions directly – provided that the negotiations 

are conducted fairly and properly. 

E. The termination of franchise agreements 

46. Division 5 of the Franchising Code of Conduct imposes statutory obligations and rights 

in respect of the termination of franchise agreements that operate in addition to the 

contractual obligations in a franchise agreement.  Those obligations include: (a) giving 

to the franchisee reasonable notice, in writing, that the franchisor proposes to terminate 

the agreement because of a breach; (b) advising the franchisee what needs to be done 

to remedy the breach; and (c) allowing the franchisee a reasonable time to remedy.16 

47. As set out above, the obligation of good faith, contained in cl 6 of the Franchising Code 

of Conduct, applies in respect of any matter arising under or in relation to the Code.  

Therefore, the obligations relating to termination in both the Franchising Code of 

Conduct and any franchise agreement ought to be exercised consistently with the 

obligation of good faith. 

48. A franchisor’s contractual right to terminate for breach of a franchise agreement and 

its obligations under the Franchising Code of Conduct were the subject of an 

application for an urgent injunction brought by a franchisee in the Supreme Court of 

Victoria in the days following a purported termination of the franchise agreement.  

 Recent consideration of the termination provisions in the Code: Delahunt v 

Swim Loops [2018] VSC 269 

49. In Delahunt v Swim Loops, the franchisees of a swimming lesson franchise sought an 

urgent injunction seeking to re-establish control of their business and take back 

                                                           
16 Franchising Code of Conduct, cl 27(2). 
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possession of the premises following the purported termination of the franchise 

agreement (and corresponding licence agreement) by the franchisor. 

50. The franchisees alleged that approximately two months after commencing their 

franchise business they started to identify a number of issues with the premises from 

which they operated the business.  The right to use the premises was granted by the 

franchisor pursuant to a licence agreement.  The franchisees contended that in addition 

to issues with the premises, the franchisor had incorrectly calculated royalties and 

advertising fees payable under the franchise agreement.  The chronology of events is 

important in this case, and we set out the key dates below. 

51. On 29 November 2017, the franchisor wrote to the franchisees claiming that royalty 

and marketing fund contributions were overdue and stating that it was not aware of 

any disputes or reasons for non-payment.  That day, the franchisees responded noting 

that they had previously raised concerns about the premises and the calculation of 

fees payable under the franchise agreement. 

52. The franchisees and the franchisor continued to exchange correspondence, and in late 

December 2017 the franchisees ultimately proposed, on the advice of their accountant, 

to set-off amounts that the franchisees claimed were owing by the franchisor against 

the royalties and advertising fees claimed by the franchisor. 

53. On 14 March 2018, the franchisor issued a “Notice to Remedy Breach” pursuant to the 

default clause in the franchise agreement.  The notice demanded payment of 

$30,753.63 – an amount which incorrectly recorded the debt said to be owing – within 

28 days.   

54. The covering letter accompanying the notice stated that the franchisor might terminate 

the agreement should the franchisees fail to remedy the breach and specified that the 

breach had to be remedied within 21 days.  The notice itself provided that the franchisor 

intended to exercise its rights under the franchise agreement, including the right to 

terminate, and provided 28 days to rectify the breach. 

55. The franchise agreement relevantly contained the following clauses in relation to 

breach and termination: 

19.2 Immediate Termination 

The Franchisor shall be entitled to terminate this Deed immediately upon 

delivery of written notice of termination to the Franchisee if: 
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19.3 Termination after Notice to Cure 

(a)  The Franchisor may terminate this Deed where: 

(i)  the Franchisee has breached a term of this Deed; 

(ii)  the Franchisor has given the Franchisee notice of: 

(A)  the breach; 

(B)  the Franchisor’s intention to terminate this Deed 
because of the breach unless the Franchisee remedies 
the breach within a reasonable time; 

(C)  the action the Franchisor requires the Franchisee to 
take to remedy the breach; and 

(D)  (at the Franchisor’s option) the reasonable time in 
which the Franchisee must rectify the breach, and 

(iii)  the Franchisee fails to remedy he breach within a reasonable 
time. 

 

56. On 11 April 2018, being the expiry date of the Notice to Remedy Breach, the solicitor 

for the franchisees wrote to the franchisor requesting an extension to 2 May 2018 to 

respond.  The solicitor explained that he had undergone surgery and had been in 

hospital from 21 March to 3 April 2018, and needed to obtain instructions. 

57. On 13 April 2018, the franchisor advised that it would not accept the request for an 

extension.   

58. On 16 April 2018, the franchisees offered to make immediate payment to remedy the 

breaches set out in the Notice to Remedy Breach.   

59. Two important events occurred on 17 April 2018.   

(a) The franchisor terminated the franchise agreement.  Seven minutes after 

serving a notice of termination by email, representatives of the franchisor 

attended the premises, directed the franchisees to leave and subsequently 

organised for a locksmith to change the locks. 

(b) The franchisees issued a notice of dispute pursuant to the franchise 

agreement and cl 40 of the Franchising Code of Conduct. 

60. The following day, the franchisees brought an urgent application in the Supreme Court 

of Victoria seeking, among other things, that the franchisor: (a) be restrained from 

treating the franchise agreement as terminated; (b) cease conducting the franchisees’ 

business; and (c) hand back possession of the premises to the franchisees. 
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61. The franchisees were successful in obtaining the injunction sought.  The crux of their 

argument was that the franchisor breached its obligation of good faith by refusing to 

grant an extension of time to comply with the Notice to Remedy Breach and purporting 

to terminate the franchise agreement the day after the franchisees offered to make 

payment of the sum demanded in the notice.  The franchisor argued that the 

franchisees did not respond to the Notice to Remedy Breach until the date of expiry 

and that the amount specified in the notice was materially correct – therefore, the 

termination was effective. 

62. As the franchisees were seeking a mandatory interlocutory injunction, the Court was 

not required to resolve the dispute between the parties but could grant the injunction if 

was satisfied that: (a) the franchisees’ allegations raised a serious question in dispute; 

(b) the franchisees would suffer injury for which damages would not be an adequate 

remedy; and (c) the balance of convenience favoured the grant of the injunction 

pending the final determination of the dispute. 

63. Digby J was satisfied that there were a number of serious questions to be tried that 

justified granting the injunction sought by the franchisees.  His Honour considered that: 

(a) The termination of the franchise agreement may have been ineffective. 

(i) The franchise agreement required the franchisor’s Notice to Remedy 

Breach to specify the sum required to be paid to remedy the breach 

alleged – here, the notice stated an incorrect amount. 

(ii) The franchise agreement provided that before the Notice to Remedy 

Breach could be acted on and the franchise agreement terminated, the 

franchisee must fail to remedy the breach specified within a 

reasonable time. 

(iii) The franchisor may have failed to provide the franchisees with a 

reasonable time to remedy the alleged breach as required by cl 

27(2)(c) of the Franchising Code of Conduct. 

(iv) The franchisor may have failed to comply with the dispute resolution 

procedure as set out in cl 26 of the Franchising Code of Conduct. 

(b) The franchisor may have contravened the obligation of good faith in 

purporting to terminate the franchise agreement. 
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(i) The franchisor was aware that the franchisees disputed the amount 

that the franchisor claimed was owing and had asserted a right to set-

off the alleged debt against monies that the franchisees claimed 

against the franchisor.  

(ii) The franchisees had requested an extension of time to seek legal 

advice in response to the Notice to Remedy Breach. 

(iii) The franchisees made an offer to immediately cure the breach set out 

in the Notice to Remedy Breach the day before the franchise 

agreement was terminated. 

64. Ultimately, as the franchise agreement had not only been terminated but the 

franchisees had been locked out of their business premises, the Court was satisfied 

that the franchisees stood to suffer greater prejudice (including, personal, reputational 

and business losses) than the franchisor if the injunction was not granted.  Accordingly, 

the Court granted the injunction and permitted the franchisees to re-enter the premises 

and resume their business pending the determining of the dispute. 

F. The right to sue for damages following a breach of contract 

65. As a general rule, a party may recover damages from another who acts in breach of 

contract.  The party seeking damages bears the burden of establishing that the loss 

suffered (i.e., the damages claimed) occurred by reason of the breach.  The aim of 

damages, for breach of contract, is to place the plaintiff in the same position as if the 

contract had been performed. 

 Recent consideration of the right (cf the ability) to recover damages following a 

breach of contract: BB Australia Pty Ltd v Danset Pty Ltd [2018] NSWCA 101 

66. In BB Australia v Danset, the New South Wales Court of Appeal considered a claim for 

damages made by the franchisor of the Blockbuster franchise following an evident 

breach of franchise agreement by the franchisee.  The franchise agreement, which 

was for a term of 10 years, relevantly provided the franchisor with a right of first refusal 

to purchase of the franchisee’s business assets upon the termination or the expiration 

of the franchise agreement, or an earlier decision the franchisee to sell the business. 

It was also a term of the franchise agreement that the franchisee not transfer the 

franchise to any person without a franchisor’s consent.   
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67. The relevant terms were expressed in the following way: 

Cl 18.13 Upon termination of this Agreement by FRANCHISOR in accordance 
with its terms and conditions, upon termination of this Agreement by 
FRANCHISEE without cause, or upon expiration of this Agreement (without 
the grant of a Successor Franchise as now specifically described in Section 
16), FRANCHISOR shall have the option, exercisable by giving written notice 
thereof within sixty (60) days from the date of such expiration or termination, 
to purchase from FRANCHISEE all the assets used in the STORE. Assets 
shall include, without limitation, leasehold improvements, equipment, 
furniture, fixtures, signs, inventory and the lease or sub-lease for the Site. 
FRANCHISOR shall have the unrestricted right to assign this option to 
purchase. 

 

Cl 18.15 The purchase price for the assets of the STORE shall be the fair 
market value, determined as of the date of termination or expiration of this 
Agreement in a manner consistent with reasonable depreciation of leasehold 
improvements owned by FRANCHISEE and the equipment, furniture, fixtures, 
signs and inventory of the STORE, provided that the purchase price shall not 
contain any factor or increment for any trademark, service mark or other 
commercial symbol used in connection with the operation of the STORE, 
goodwill or “going concern” value for the STORE or the data generated from 
the Licensed Program or Alternate Program and further provided that 
FRANCHISOR may exclude from the assets purchased hereunder any 
equipment, furniture, fixtures, signs and inventory that are not approved as 
meeting quality standards for BLOCKBUSTER Video Stores. The length of 
the remaining term of the lease or sublease for the Site of the STORE shall 
also be considered in determining the fair market value hereunder. 

 

68. A few weeks before the expiration of the franchise agreement, without the knowledge 

or the consent of the franchisor, the franchisee sold the assets of its business to a 

competitor who ran a video rental store in the same suburb as the franchisee’s 

business.  The franchisee also assigned to the competitor the lease for the premises 

which had approximately six months to run.  

69. The competitor began operating under its brand from the franchisee’s premises.  Upon 

becoming aware of the franchisee’s conduct, the franchisor terminated the franchise 

agreement and issued proceedings against both the franchisee and the competitor. 

70. The franchisor claimed as against the franchisee breach of contract, misleading or 

deceptive conduct, and breach of trust.  Relevantly, at the conclusion of the trial, the 

franchisee conceded that it had engaged in breach of contract.  The primary judge 

found that had the franchisor had an opportunity to exercise its option to purchase the 

franchisee’s business assets it would have done so.  It was relevant that at the time of 

terminating the contract – that is, October 2012 – there was a steady decline of 
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Blockbuster stores in Australia and the trial judge found that the franchisor would not 

have used the assets by operating a new store from the premises either itself or 

through a new franchisee. 

71. The franchisor argued that it was entitled, by way of damages, to the difference 

between the true value of the assets and the price that it would have paid for those 

assets valued pursuant to cl 18.15 of the franchise agreement.   

72. The primary judge held that the franchisor failed to establish that the price that would 

have been payable on its exercise of the option was less than the true value of the 

assets.  Accordingly, the franchisor was unsuccessful in obtaining the damages 

sought. 

73. The franchisor appealed to the New South Wales Court of Appeal. A number of 

grounds of appeal were raised – we focus here on the question of damages and the 

Court of Appeal’s consideration of the primary judge’s conclusion that the franchisor 

had not established loss as a result of the franchisee’s breach. 

74. The Court of Appeal noted that the franchisee repudiated the franchise agreement – 

the franchisor was therefore entitled to sue immediately for breach of contract and to 

recover damages to put it in the position that it would have been in had the contract 

been performed. 

75. The franchisor relied on two arguments in support of its position.  First, it argued that 

the sale to the competitor included the goodwill of the business which would have been 

specifically excluded (pursuant to cl 18.15 of the franchise agreement) had the 

franchisor exercised its option.  Secondly, it contended that the book value of the 

assets was the best indicator of the “fair market value” that the franchisor would have 

paid had the assets been calculated pursuant to the franchise agreement. 

76. Ultimately, the Court of Appeal upheld the decision of the primary judge and concluded 

that the franchisor failed to prove its loss.  To that end, the Court of Appeal said: 

[41] … But even if some approach of generosity in assessing damages 
was appropriate in the circumstances, it was still for [the franchisor] to 
prove its loss. The primary judge paid attention to the relevant evidence and 
concluded that [the franchisor] had failed to prove that the “fair market value” 
contemplated by clause 18.15 differed from the consideration of $280,000 
under the arm’s length transaction between [the franchisee] and [the 
competitor] and, accordingly, that loss of any amount was occasioned by [the 
franchisee’s] breaches. [The franchisor] has not demonstrated that his 
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Honour was in error. 
 

77. The Court of Appeal’s decision emphasises that even in the event of a clear breach of 

contract, a party seeking damages still bears the burden of providing actual loss as a 

result of the breach.   
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