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1 Expert Witness Code of Conduct 
I confirm I have read the following documents and agree to be bound by these:  

• NCAT Procedural Direction 3: Expert Evidence, and 

• The Uniform Civil Procedures Rules 2005 – Schedule 7 – Expert Witness Code of Conduct  

Annexure A contains a copy of Procedural Direction 3 and the Expert Witness Code of Conduct. 

 

 

Ian Pomeroy 

Facades Manager 

for Core Project Consulting Pty Ltd 

B Eng Civil & Dip Eng Prac (UTS), MIEAust 
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2 Executive Summary 
2.1.1.1 I have been engaged by Kerin Benson Lawyers on behalf of The Owners SP92940 to inspect and 

provide an independent unbiased expert opinion on the cladding installed at the property. The 
cladding defects inspection was undertaken on the 26th and 27th of October 2020.  

2.1.1.2 The cladding defects identified at the property of 75-77 Shortland Esplanade, 
Newcastle NSW are typically confined to the external façade elements. Following an inspection and 
identification of cladding defects, it is my opinion that the overall build quality is of a reasonable 
standard. 

2.1.1.3 Whilst general rectification procedures are outlined throughout the report, appropriate engineering 
specifications are required for each item to ensure the correct methods and materials are used 
during the remediation process. 
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3 Introduction and Brief 

3.1 Introduction and Brief 

3.1.1.1 I have been engaged by Kerin Benson Lawyers on behalf of The Owners SP92940  in the letter of 
instruction dated 27 April 2020 in relation to the cladding defects at 75-77 Shortland Esplanade, 
Newcastle NSW (The PROPERTY). 

3.1.1.2 A copy of my letter of instruction is provided in Annexure B. 

3.2 Documents 

3.2.1.1 I have been reviewed the following documents in forming my opinion regarding the cladding defects 
at the property: 

• Letter from Richard Crooks Constructions dated 17 May 2019 

• For Construction architectural drawings prepared by dwp suters dated various in 2015 

3.3 Assumptions 

3.3.1.1 Any assumptions made in forming my opinion in this report are outlined under the relevant section, 
where appropriate. 

3.4 Qualifications and Experience of Ian Pomeroy 

3.4.1.1 I have the following qualifications and experience: 

1. Bachelor of Engineering (Civil) 

2. Member, Engineers Australia 

3. IRATA Level 1 – 1/104757 

4. Manager of remedial façade engineering team 

3.4.1.2 I have over 7 years’ experience as a remedial building and facade engineer. A copy of my CV is 
provided in Annexure C. 

3.4.1.3 I have specialised in the area of building defects and remedial building engineering. Core Project 
Consulting specialises in remedial engineering and defect resolution, structural engineering, 
hydraulic engineering, civil engineering and façade engineering.  

3.4.1.4 The majority of my clients include strata managers, commercial property owners and builders 
(directly and via their instructing solicitors). 

3.4.1.5 I have carried out detailed inspections and assessments on over 200 residential and commercial 
buildings with over 1,000 hours of ropes access experience.  
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3.5 Formation of Expert Opinion 

3.5.1.1 I undertook an inspection of the property, so I could observe the defects as recorded in this report 
and to form my own opinions.  

3.5.1.2 I have inspected the external façade elevations from ground level and rooftop, as detailed in section 
3.6 below, to enable formation of the opinions outlined in this report. 

3.6 Building Description 

3.6.1.1 The residential building consists of an 8-storey complex comprising 55 units with 2 levels of 
basement carpark. The building is constructed with concrete floor slabs and is oriented 
approximately east - west with Church Street / Shortland Esplanade to the South-East and 
surrounding residential and commercial properties on each other elevation.   

3.6.1.2 The building is classified in accordance with Section A1.3 of the Building Code of Australia as follows:  

• Class 2: a building containing 2 or more sole-occupancy units each being a separate dwelling 

• Class 7a: a building which is a carpark 

 

Figure 1 - Aerial photograph of 75-77 Shortland Esplanade, Newcastle NSW 

3.7 Inspection 

3.7.1.1 An inspection of the property was conducted by Ian Pomeroy of Core Project Consulting on 26 and 
27 October 2020, during which the weather was rainy on 26th and dry on 27th. 

3.7.1.2 Inspection of the building perimeter was undertaken from ground floor and the rooftop areas.  

3.7.1.3 All safely accessible façade areas were inspected. 
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3.7.1.4 A visual inspection was followed by intrusive sampling of suspected cladding elements.  

3.7.1.5 Photographs of my observations were taken with a Nikon Coolpix camera, and core sampling 
undertaken with the use of a Ryobi electric drill. 

3.8 Standards and Codes 

3.8.1.1 Development Consent requires compliance with the National Construction Code (NCC) - Building 
Code of Australia (BCA). The BCA requires compliance with the relevant Australian Standards as 
referenced throughout. For the purpose of this report and my opinion, I have referenced the BCA 
2013 as the date of Development Consent provided by The City of Newcastle is 18 December 2013. 

3.8.1.2 I have assumed the following Codes, Australian standards and guides are relevant as they were 
applicable on the date of application for the construction certificate and have been referenced 
throughout the report: 

a. Home Building Act 1989 

b. National Construction Code 2013 Volume 1 Building Code of Australia Class 2-9 

Additionally, due to the shifting legislative landscape pertaining to cladding in NSW, I have relied on 
the: 

• Building Products Use Ban Notice Under Section 9(1) of the Building Products (Safety) Act 
2017; 

• the Building Products (Safety) Act 2017; and 

• The Guideline for assessing buildings with combustible cladding. 

3.8.1.3 It is to be noted the Guide to Standards and Tolerances is widely referred to within the industry and 
forms the basis for the expected standard of finish in accordance with acceptable industry practice. 
With reference to the Home Building Act 1989 Part 2C Section 18B, the Guide to Standards and 
Tolerances provides guidance on what constitutes as work that is; 

- done with due care and skill,  

- good and suitable for the purpose for which they are used; and  

- work will be reasonably fit for the specified purpose or result 

3.9 Assistance 

3.9.1.1 I have not had assistance in preparation of this report.  

3.10 Limitations 

3.10.1.1 As instructed, this report has been prepared following a visual and intrusive investigation of 
accessible cladding installed at the property only.  

3.10.1.2 This assessment has only considered the likelihood of Aluminium Composite Panelling (ACP) used 
on site. It has not considered the flammability of the building or made any recommendations about 
the overall fireproofing and material choice of the structure.  
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3.10.1.3 These items have not been addressed as they are outside of my instruction and expertise. An 
assessment of building flammability would need to be undertaken by a fire safety engineer and 
include a review of all building elements within each ACP location.  

3.10.1.4 We cannot confirm if isolated instances of differing products with similar appearances have been 
used. Additionally, Core has not considered the flammability of the building or made any 
recommendations about the overall fireproofing and material choice of the structure. 

3.10.1.5 Confirmation of all cladding products on the building would require core sampling and testing of 
every installed ACP panel. Due to the impracticability, the Queensland Building and Construction 
Commission has provided a Guideline for assessing buildings with combustible cladding. This is 
provided in Annexure D. 

3.10.1.6 This Guideline provides guidance on how many ACP samples should be taken from buildings of 
varying heights to confirm the presence of combustible cladding.  

3.10.1.7 For a property between 3 – 9 storeys, as with the PROPERTY, it is recommended to undertake 6 – 
10 samples.  
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4 Assessments of Defects 
The defects outlined in Section 4 were each observed throughout the property and areas inspected. 
Given the number of similar defects observed and recorded, these are classified as recurring defects.  

4.1 Combustible cladding 

4.1.1 Description 

4.1.1.1 During my inspection, I observed that cladding panels had been installed to the façade elevations 
as follows: 

• South-Eastern elevation; 

o External wall, spandrels and columns to the entire façade 

o Rooftop parapet capping  

• South-Western elevation; 

o External wall, spandrels and columns to the entire façade 

o Rooftop parapet capping  

o Portion of external ground floor lobby 

4.1.1.2 Accordingly, removal of a 50mm core sample was undertaken in each of the following locations: 

1. Location 1: South-Western elevation entry – Base of cladding panel 

2. Location 2: South-Eastern elevation – Face of ground floor trim cladding 

3. Location 3: South-Eastern elevation – Corner of spandrel 

4. Location 4: South-Eastern elevation – Return wall 

5. Location 5: Southern elevation – Rooftop parapet 

6. Location 6: Southern elevation – Rooftop parapet 

4.1.1.3 Upon removal of the core samples, the penetrations were sealed with a fire-rated sealant. 

4.1.1.4 A photographic record of the visual inspection and sample locations is provided in Annexure E. 

4.1.1.5 A mark-up of identified cladding and sampling locations is provided in Annexure F.   
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4.1.2 Photographs 

 

Photograph 1 – South-Eastern elevation of property 

 

Photograph 2 - South-Western elevation of property 

 

Photograph 3 - Rooftop parapet capping 
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4.1.3 Testing 

4.1.3.1 Following removal of the six core samples from the cladding at the property, including suspected 
combustible samples, testing was undertaken at the Mark Wainwright Analytical Centre at the 
University of New South Wales (UNSW).  

4.1.3.2 This testing was undertaken to confirm the core composition of each cladding sample by 
differentiating between combustible polymer materials and non-combustible inert fillers.  

4.1.3.3 This non-combustibility testing was undertaken in accordance with the requirements of AS1530.1 
that includes inserting several cylindrical material samples into a test crucible set at 750°C for at 
least 30 minutes or whenever equilibrium occurs. 

4.1.3.4 Initially, the samples were tested with Infrared Spectroscopy to analyse the molecular structure and 
identify the polymer material. The samples were then ashed (burnt) and the remaining ash (inert 
filler) was analysed for elemental composition by X-Ray Fluorescence Spectrometry. 

4.1.3.5 In addition to laboratory testing, the samples were rated in accordance with the Insurance Council 
of Australia’s (ICA) identification hierarchy and as follows: 

• Category A - 30-100% Organic Polymer and 0-70% inert 

• Category B - 8-29% Organic Polymer and 71-92% inert 

• Category C - 1-7% Organic Polymer and 93-99% inert 

• Category D - 0% Organic Polymer and 100% inert 

After the FTIR spectra has been obtained, a search of the UNSW FTIR library was undertaken to 

identify a match for the exhibited properties. This FTIR search and subsequent burn test provided 

the composition of each core sample as follows: 

SAMPLE # POLYMER INERT MATERIAL ICA CATEGORY 

1 45% polyethylene/EVA copolymer 43.6% magnesium hydroxide, 
7.6% calcium carbonate, 3.5% 
other mineral matter 

A 

2 36% polyethylene/EVA copolymer 58.3% magnesium hydroxide, 
1.7% calcium carbonate, 4.2% 
other mineral matter 

A 

3 44% polyethylene/EVA copolymer 48.0% magnesium hydroxide, 
4.5% calcium carbonate, 3.4% 
other mineral matter 

A 

4 46% polyethylene/EVA copolymer 42.4% magnesium hydroxide, 
7.8% calcium carbonate, 3.9% 
other mineral matter 

A 

5 37% polyethylene/EVA copolymer 57.7% magnesium hydroxide, 
1.5% calcium carbonate, 4.3% 
other mineral matter 

A 
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SAMPLE # POLYMER INERT MATERIAL ICA CATEGORY 

6 37% polyethylene/EVA copolymer 57.2% magnesium hydroxide, 
1.7% calcium carbonate, 4.4% 
other mineral matter 

A 

These lab testing results are provided in Annexure G. 

4.1.4 Non-conformance 

4.1.4.1 The observed defects as described above have been identified to breach the following acts, 
standards or codes: 

4.1.4.2 Building Products (Safety) Act 2017 

Part 2 Section 4(1) and (2):  

1) (1)  For the purposes of this Act, there is a safety risk posed by the use of a building product 
in a building if any occupants of the building are or will likely be at risk of death or serious 
injury arising from the use of the building product in the building. 

2) (2)  A risk can be considered to arise from the use of a building product in a building even 
if the risk will only arise in certain circumstances or if some other event occurs, such as fire. 

Part 3 Section 9(1):  

3) The Secretary may, by written notice published on the internet, prohibit the use of a 
specified building product in a building if the Secretary is satisfied on reasonable grounds 
that the use is unsafe. 

4.1.4.3 Building Product Use Ban 

Notice under Section 9(1) of the Building Products (Safety) Act 2017 issued by the Commissioner 
for Fair Trading, Department of Finance, Services and Innovation on 10 August 2018 

The Building Product Use Ban is provided in Annexure H. 

4.1.4.4 National Construction Code 2013 Volume 1 Building Code of Australia Class 2-9 

Specification C1.1 – Fire resisting Construction 

Section 2.4 – Attachments not to impair fire resistance 

a) A combustible material may be used as a finish or lining to a wall or roof, or in a sign, 
sunscreen or blind, awning, or other attachment to a building element which has the 
required FRL if – 

i. The material is exempted under C1.10 or complies with the fire hazard properties 
prescribed in Specification C1.10 

ii. It is not located near or directly above a required exit so as to make the exist unusable 
in a fire; and 
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iii. It does not otherwise constitute an undue risk of fire spread via the façade of the building 
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4.1.4.5 Home Building Act 1989  

Part 2C Section 18B:  

b) a warranty that all materials supplied by the holder or person will be good and suitable for 
the purpose for which they are used and that, unless otherwise stated in the contract, those 
materials will be new 

4.1.5 Discussion and Analysis 

4.1.5.1 Building Product Use Ban 

4.1.5.2 On 10 August 2018, the NSW Commissioner for Fair Trading issued a Building Products Use Ban 
Notice Under Section 9(1) (The BAN) of the Building Products (Safety) Act 2017 (The ACT) in relation 
to ACP.  

4.1.5.3 The BAN prohibits the use of ACP with a core comprised of greater than 30% polyethylene (PE) in 
external cladding, external wall, external insulation, facade or rendered finish to specific classes of 
buildings and construction types, including Class 2. The BAN commenced on the 15 August 2018.  

4.1.5.4 The BAN is retrospective and therefore applies to buildings where ACP is already installed even if 
the ACP was installed before the BAN came into force. 

4.1.5.5 The BAN also provides compliance pathways for products with greater than 30% PE is as follows: 

• The building product is not deemed combustible by successfully passing a test in accordance 
with Australian Standard 1530.1-1994 ‘Methods for fire tests on building materials, 
components and structured’ (AS1530.1); or 

• the building product and proposed external wall assembly has successfully passed a test for 
both the EW (external wall fire spread) and BB (building-to-building fire spread) 
classifications in accordance with Australian Standard 5113 ‘Fire Propagation testing and 
classification of external walls of buildings’ (AS 5113) and the proponent of the use of the 
building product tested to AS 5113 documents by statutory declaration that the building 
product will be installed in a manner identical to the tested prototype wall assembly or 
façade; and 

• the AS 1530.1 or AS 5113 test results to be relied upon to except a building product from 
the ban are produced by an Accredited Testing Laboratory, and describe the methods and 
conditions of the test and the form of construction of the tested building product or 
prototype wall assembly or façade, and are dated on or after 1 July 2017 

4.1.5.6 It is my opinion that the BAN has been implemented to reduce the fire risk associated with 
combustible PE core ACP panels. 

4.1.5.7 Following my visual inspection, sampling, testing and assessment, it was determined that the 
inspected cladding elements in Locations 1 – 6, including external walls, spandrels columns and 
rooftop parapet capping contain in excess of 30% PE. 

4.1.5.8 In accordance with the BAN, these cladding panels constitute a banned product as their core’s are 
comprised of greater than 30 % polyethylene.  



 

75-77 SHORTLAND ESPLANADE, NEWCASTLE NSW REVISION 1 – 19 MAY 2021 

© Copyright 2018. Core Project Consulting Page 16 

 

4.1.5.9 It is my opinion that the cladding at the property is retrospectively banned under the ACT as each 
core sample contains greater than 30% PE and the samples did not pass the required testing, in 
accordance with the BAN and identified in 4.1.5.5, to constitute a compliant product.  

4.1.5.10 Additionally, a review of the letter provided by Richard Crookes Constructions dated 17 May 2019, 
Annexure I, to the Strata Manager in relation to the cladding states that the product used was 
Vitrabond FR Aluminium Composite Panels.  

4.1.5.11 Prior to this letter, the Australian Building Codes Board, through their CodeMark scheme announced 
revocation of certification of nine cladding panels, Annexure J, including Vitrabond FR. 

4.1.5.12 The CodeMark Certification Scheme is a voluntary third-party building product certification scheme 
that authorises the use of new and innovative products in specified circumstances in order to 
facilitate compliance with Volumes One and Two of the NCC, also known as the Building Code of 
Australia or BCA. 

4.1.5.13 Withdrawal of this Certificate of Conformity means that it was no longer current and not recognised 
as a form of evidence of suitability under the specifics clauses of the NCC Volume One A2.2 and 
NCC Volume Two 1.2.2. 

4.1.5.14 Vitrabond FR’s parent company, Fairview Architectural, went into voluntary administration in July 

2020 following a class action lawsuit in relation to the manufacture and sale of combustible cladding 

panels.  

4.1.5.15 National Construction Code 2013 Volume 1 Building Code of Australia Class 2-9 

4.1.5.16 The requirements in the relevant section of the NCC BCA ensure that there is no undue risk of dire 
spread via the façade of the building. 

4.1.5.17 It is my opinion that the installed cladding panels are not exempt in accordance with the NCC BCA 
as they constitute a banned product under the BAN. 

4.1.5.18 The specifics of fire safety engineering are outside my areas of expertise and as such, I will make a 
recommendation in the rectification section 4.2.2 below with regards to other breaches of the NCC 
BCA.   

4.1.5.19 Home Building Act 1989  

4.1.5.20 It is my opinion that the installation of a banned cladding product is a breach of Part 2C Section 18B 
of the Home Building Act 1989. 

4.1.5.21 I have formed this opinion following testing of ACP samples taken onsite and receiving results 
indicating that the PE content was in excess of 30%.  

4.1.5.22 It is my opinion that the cladding was not good and suitable for the purpose for which it was to be 
used as it is identified as a banned product.  

4.1.5.23 It is my opinion that the breach of the Home Building Act 1989 constitutes a major breach due to 
the use of a building product in contravention of the Home Building Act 1989.  
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4.2 Further investigation 

4.2.1.1 It has been identified that a banned cladding product has been installed at the property; however, 
rectification of cladding is a multifaceted task.  

4.2.1.2 Accordingly, it is recommended to undertake further works prior to cladding replacement by the 
builder, as follows: 

No. Description of Defect and Works Recommended Expert to be 

involved for Further Investigation 

1 Defect: Combustible materials within wall build 

up and unidentified cladding elements 

Works: Removal and further sampling of 

cladding panels in nominated locations to 

determine PE content and as built wall 

construction, materials, fixing methodology. Etc 

Façade Engineer 

2 Defect: Fire risk of current cladding installation 

and mitigation strategies prior to replacement 

Works: Fire Safety assessment of cladding 

installation at property and preparation of fire 

risk assessment with interim mitigation 

strategies 

Fire Safety Engineer 

3 Defect: Existing non-compliant cladding 

installed to external walls at property 

Works: Preparation of technical specification 

and scope of works for removal of non-

compliant cladding, combustible wall elements 

and replacement with a compliant system 

Façade Engineer 

4 Defect: Existing non-compliant cladding 

installed to external walls at property 

Works: Certification of replacement materials in 

accordance with the NCC BCA 

Certifier 

 

4.2.2 Rectification 

4.2.2.1 The following works are required to rectify the issues observed: 

1. Removal of banned cladding product from external façade at the property 

2. Procurement and installation of compliant cladding product to facade 
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Annexure A: Expert 
Witness Code of Conduct 
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Annexure B: Letter of 
Instruction 



 

 

NEWCASTLE 
P: 02 4032 7990 
591 Glebe Rd 
ADAMSTOWN NSW 2289 

SYDNEY 
P: 02 8706 7060
Suite 9.02, 46 Market St
SYDNEY NSW 2000

CANBERRA 
P: 02 6140 3270 
Level 5, 15 Moore St 
CANBERRA CITY ACT 
2600

KERIN BENSON LAWYERS

ABN 53 168 995 266
www.kerinbensonlawyers.com.au  

Fax: 02 8706 7061 

Liability limited by a scheme approved under Professional Standards Legislation.
Legal practitioners employed by Kerin Benson Lawyers Pty Ltd are members of the scheme.

Our ref: 03188

27 April 2020

CORE Project Engineering
Unit 5 / 45-55 Epsom Road
Rosebery NSW 2018

BY EMAIL ONLY: admin@core.engineering

Dear to whom it may concern

RE:  SP92940 - 03188 - Defect Advice 75-77 Shortland Esplanade, Newcastle

We act for The Owners Strata Plan No. 92940 (the Owners Corporation) in respect of 
a building defects claim for breach of the statutory warranties contained at section 18B of 
the Home Building Act 1989 (NSW) against the original owner, Kred Pty Ltd ACN 
145344403, and the builder, Richard Crookes Construction Pty Ltd (we do not have the 
precise entity at this stage).

Background 

The Owners Corporation relates to a residential building at 75-77 Shortland Eslpanade, 
Newcastle of eight levels and a two level basement car park. There are 55 lots. The strata 
plan is subject to a strata management statement. 

The original owner and developer of the Building was Kred Pty Ltd ACN 145344403 (the 
Developer). The builder is Richard Crookes Construction Pty Ltd (the Builder). 

We do not have the details of the Development Consents in relation to the strata plan but 
we anticipating obtaining this information from our client shortly or determining it from 
further searches. 

We do not have any construction certificates at this stage but we anticipate obtaining this 
information from our client shortly or determining it from further searches.

A final occupation certificate was issued on 26 February 2016. We do not know at this 
stage whether an interim occupation certificate was issued. A copy of the final occupation 
certificate is enclosed. 

On 23 February 2016 Strata Plan No. 92940 was registered. On 8 May 2009 Strata Plan 
No. 82186 (the subdivision) was registered. A copy of the strata plan is enclosed. 
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Your Instructions 

Prior to conducting any work, we request that you provide us with a quote for preparing 
a defects report on Building Code of Australia (BCA) and/or National Construction Code 
compliance in respect of:

1. fire and life safety issues; and

2. taking a sample of the cladding and preparing a report;

that is litigation compliant, that is, it complies with the Expert Code of Conduct contained 
at Schedule 7 of the Uniform Civil Procedure Rules 2005 (NSW). A copy of the Expert 
Code of Conduct is attached for your reference.

Should your fee proposal be accepted we intend to instruct you on behalf of our client to 
conduct inspections of lots and the common property of the scheme for the purpose of 
identifying any defective building work, including defects in respect of fire safety and (to 
be quoted separately) defects in respect of access. To the extent that any building 
defects are identified, we require you to prepare an expert report, suitable for litigation, 
based on your qualifications, in respect of those building defects. 

A general building defects report will also be obtained. We may require you to work in 
conjunction with that consultant in the identification of structural building defects. 

Your Report  

When preparing your report we ask that you please be aware of the following points: 

1. Your report should include your curriculum vitae setting out your qualifications and 
experience; 

2. Your report should include a complete list of documents on which you relied in the 
preparation of your report; 

3. To ensure that your report is admissible pursuant to the principles of Makita 
(Australia) Pty Ltd v Sprowles [2001] NSWCA 305 (14 September 2001) please 
ensure: 

a. Your report clearly sets out the facts and matters you have asserted as a 
matter of opinion, to enable a differentiation between assumed facts and 
observed facts and also between facts that are asserted on the basis of 
experience and the particular field of expertise or as the product of the 
exercise of expert reasoning. In this way, the Tribunal or Court can enable 
a differentiation between assumed and observed facts and those facts 
asserted on the basis of your experience and expertise as a consultant; 

b. If reliance has been placed upon any learned writing (such as textbooks, 
articles, monographs and so forth) these must be identified in your report 
so they can be cross checked if required; 

c. If Australian Standards, the Building Code of Australia or other standards 
or guidelines are relied upon then these must be fully cited and disclosed; 
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d. Your argument or reasoning process must be sufficiently exposed to 
enable a Tribunal or Court or a reader to follow it and see how you have 
come to your conclusion(s).  

If you are of the opinion that the Builder performed defective works, you should clearly 
identify and itemise each of these defects. You should state your reasons (in the final 
report) why each item is considered a defect and the relevant section of the Building 
Code of Australia National Construction Code, Australian Standards or other guidelines or 
standards which would confirm your opinion. 

Your report should include the following: 

1. Your observation of each of the defects; 

2. How each defect is a breach of the statutory warranty contained at section 18B of 
the Home Building Act 1989 (NSW); 

3. Whether each defect is a major defect or non-major defect (that is, a defect other 
than a major defect) in accordance with section 18E of the Home Building Act 
1989 (NSW); 

4. Details of how and why each defect is the responsibility of the Builder; 

5. Details of what rectification work is or was required in relation to the defective 
work including detailing the appropriate method of rectifying each of the defects; 
and

6. If within your area of expertise, detail the itemised cost to rectify each defect 
(s

giving reasons for your calculations in the form of a Scott Schedule. Please 
ensure each estimate includes calculations of labour and materials.

Please note due to the circumstances of this matter we require a quote urgently and by 
no later than seven days for the date of this letter. We will forward details of 
development consents, construction certificates, drawings and any other documents we 
receive for the purpose of the quote if and when we receive them in the interim. And if 
your quote is accepted, will work with you to obtain the documents required for a fulsome 
report. We acknowledge this is a tight timeframe and appreciate your assistance.  

If you require any further information please contact us.

Should you have any questions please contact Allison Benson or Gemma Lumley of this 
office on either 02 8706 7060 or gemma@kerinbensonlawyers.com.au
or allison@kerinbensonlawyers.com.au.

We look forward to receipt of your quote at your earliest convenience. 

Yours sincerely

Kerin Benson Lawyers
Contact: Allison Benson and Gemma Lumley
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Office: Sydney
Enc.



















































 

 

NEWCASTLE 
P: 02 4032 7990 
591 Glebe Rd 
ADAMSTOWN NSW 2289 

SYDNEY 
P: 02 8706 7060 
Suite 9.02, 46 Market St 
SYDNEY NSW 2000 

CANBERRA 
P: 02 6140 3270 
Level 5, 15 Moore St 
CANBERRA CITY ACT 
2600 
 
 

KERIN BENSON LAWYERS 
ABN 53 168 995 266 

www.kerinbensonlawyers.com.au  
Fax: 02 8706 7061  

 
 

Liability limited by a scheme approved under Professional Standards Legislation. 
Legal practitioners employed by Kerin Benson Lawyers Pty Ltd are members of the scheme. 

 

 
 
 
Our ref:  03188 
 
27 April 2020 
 
CORE Project Engineering 
Unit 5 / 45-55 Epsom Road 
Rosebery NSW 2018 
 
 
BY EMAIL ONLY: admin@core.engineering 
 
 
Dear to whom it may concern 
 
RE:  SP92940 - 03188 - Defect Advice 75-77 Shortland Esplanade, Newcastle 
 
Further to our letter to you dated 27 April 2020, we enclose to assist with preparation of 
your quote:  
 
1. Copy of Development Consent from The City of Newcastle 2012/549 dated 18 
December 2013; 
2. Copy of various certificates of completion;  
3. Copy of Australian Fire Safety Statement dated 5 April 2020;  
4. Letter from Richard Crooks Constructions dated 17 May 2019. 
 
We confirm that the development consent relevant to this strata plan and building is The 
City of Newcastle 2012/549 dated 18 December 2013 referred to in item 1.  
 
If you require any further information please contact us. 
 
Should you have any questions please contact Allison Benson or Gemma Lumley of this 
office on either 02 8706 7060 or gemma@kerinbensonlawyers.com.au 
or allison@kerinbensonlawyers.com.au.   
 
We look forward to receipt of your quote at your earliest convenience.  
 
Yours sincerely 

 
Kerin Benson Lawyers 
Contact:  Allison Benson and Gemma Lumley 
Office: Sydney 
Enc. 

http://www.kerinbensonlawyers.com.au/
mailto:gemma@kerinbensonlawyers.com.au
mailto:allison@kerinbensonlawyers.com.au






















































































































































 
 

Richard Crookes Constructions Newcastle Pty Limited                                                     www.richardcrookes.com.au 

Suite 1, Level 1, 118 Belford street Broadmeadow, NSW 2292 T:  02 4952 6777    F:  02 4952 8187 

17th May 2019 
 
Amanda Soronaivalu 
Deputy Branch Manager / Strata Manager 
Body Corporate Services 
 

 
RE: EXTERNAL CLADDING - ARENA SOUTH APARTMENTS, SHORTLAND ESPLANADE, 
NEWCASTLE, 2300 
 
Dear Amanda, 
 
In response to your request for confirmation on the aluminium composite cladding panels used on 
the Arena South project, I can advise that these panels have been supplied by Fairview 
Architectural. Vitrabond FR Aluminium Composite Panels were used on the Arena South Building. 
 
These panels have been tested to Australian fire test standards and they were certified under the 
Australian and New Zealand CodeMark system. 
 
Richard Crookes Constructions (RCC) notes that, prior to the construction of the Arena South 
Building’s Façade, a review of these cladding products and fire performance testing was conducted 
with the project’s Principal Certifying Authority and they were deemed to be suitable. 
 
If you are interested in additional information on this product, the following link is of an informative 
video, which has been produced by Fairview: 
 
https://www.youtube.com/watch?v=H73L5-_pcz0 
 
 
I trust that this satisfies the query and arrests any concern. 
  
 
Yours faithfully, 
For and on Behalf of RICHARD CONSTRUCTIONS PTY LIMITED 
 
 

 
     
Chris Hamilton 
Project Manager 
 

https://www.youtube.com/watch?v=H73L5-_pcz0
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Annexure C: CV of Ian 
Pomeroy 

  



 

 
 

 

 

 

 

 

 

 

 

 
 

 
 
 

 

Curriculum Vitae 

Ian Pomeroy 

www.corepc.com.au 

http://www.corepc.com.au/


Curriculum Vitae of Ian Pomeroy 

Core Project Consulting 

 

Ian Pomeroy 

 
Date of Birth: 09 October 1984 

Work Address: Suite 5/ 45-55 Epsom Road, Rosebery, 2018 

Phone: 02 8961 3250 

Mobile: 0403 859 944 

Email: ian.pomeroy@corepc.com.au 
 
 

QUALIFICATIONS 
 

 
• Bachelor of Engineering (Civil), Diploma in Engineering Practice - University of Technology, 

Sydney 

• Advanced Diploma in Mechanical Technology - TAFE 

• Occupational Health & Safety Induction Training for Construction Work 

• WorkCover NSW High Risk Work Licence 

• Asbestos Identification and Management Certificate 
 
 

 

PROFESSIONAL MEMBERSHIP 
 

 

• Institution of Engineers Australia 

• Association of Professional Engineers, Scientists and Managers Australia 
 
 
 
 

PROFESSIONAL E X P E R  I EN C E 
 

 

• 7 years’ experience at an engineering consultancy 

• Management of 7 engineer façade remedial and design team 

• Engineering investigation and defect causal research 

• Project and site management 

• Ropes access asset audits, building condition assessments and CapEx forecasts 
 
 

 

SPECIAL INTERESTS 
 

 

• Combustible building elements 

• Façade and asset preservation 

• Design of architecturally difficult structures 
 

2 

mailto:ian.pomeroy@corepc.com.au
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Annexure D: QBCC 
Guidelines 

  



Guideline for assessing buildings with combustible cladding 

Department of Housing and Public Works  November 2019 Version 3 Page 64 

12.1 Materials sampling 
To confirm the composition of cladding materials used on a building, small samples (e.g. 40 mm diameter cores) need to 
be collected from both the cladding panel and any backing insulation material. 

The number of samples required for testing will be based on an assessment of the building grouping as indicated in Table 
1  Requirement for Cladding Material Sample Collection.  As a guide, the number of samples should provide for a 
representative selection across each building taking into account the number of building elevations being sampled, likely 
or identifiable variations in materials in a building, different UV exposures and other weathering effects, different ages of 
materials, etc.  
The following provides an indicative sample range. It should be noted that in some cases, additional samples will be 
required in order to ensure that all cladding materials on a building are assessed and added to the Materials Library: 

Lowrise / minor complex 
o two samples (minimum) and up to six samples (maximum) to ensure representation 

Midrise / moderate complex 
o six samples (minimum) and up to 10 samples (maximum) for representation 

Highrise / major complex 
o 10 samples (minimum) and up to 15 samples (maximum) for representation. 

Wherever cladding material samples are taken, the core hole should be plugged using a suitably sized noncombustible 
button style plug and completely sealed with a compliant fireretardant silicon sealant material (e.g. Sikaflex Firerate or 
similar).  The plug should ensure a tight fit and weatherproofing of the wall assembly must be maintained. 

Table 1 Requirement for Cladding Material Sample Collection
Building 

Grouping Sample Collection Requirement Suggested Samples Sample 
Range 

Height 
12 levels 

Floor area 
<2000m2

Lowest and highest points (low sample to be diagonally 
opposed to high sample point) 2 (minimum requirement) 

2 to 6 
samples 

Colour variations (are more than 20 panels of the same 
colour used?) 1  2 per colour variation 

Cladding volume (is the use of cladding product/s 
extensive?) 1 extra if extensive 

Staged construction work (if yes, collect samples from 
lowest and highest points) 2 per stage (minimum requirement) 

Height 
39 levels 

Floor area 
>2000m2 and  

<10,000m2 

Lowest, mid and highest points (low sample to be 
diagonally opposed to high sample point) 3 (taken from 12 sides of building) 

6 to 10 
samples 

Colour variations (are more than 20 panels of the same 
colour used?) 1  2 per colour variation 

Cladding volume (is the use of cladding product/s 
extensive?) 

3 additional samples if extensive 
product use 

Staged construction work (if yes, collect samples from 
lowest and highest points) 2 per stage (minimum requirement) 

Height 
10 or more 

levels 

Floor area 
>10,000m2 

Lowest, mid and highest points (low sample to be 
diagonally opposed to high sample point) 3 (taken from 2 sides of building) 

10 to 15 
samples 

Colour variations (are more than 20 panels of the same 
colour used?) 1  2 per colour variation 

Cladding volume (is the use of cladding product/s 
extensive?) 

3 additional samples if extensive 
product use 

Staged construction work (if yes, collect samples from 
lowest and highest points) 2 per stage (minimum requirement) 
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Annexure E: Photographic 
Record 

 

Photograph 4 – South-Eastern elevation 

 

Photograph 5 - South-Eastern elevation 

 

Photograph 6 - South-Eastern elevation 

 

Photograph 7 - South-Eastern elevation 
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Photograph 8 – Location 1 

 

Photograph 9 – Location 1 

 

Photograph 10 – Location 1 sample 

 

Photograph 11 – Location 1 sample profile 

 

Photograph 12 - South-western elevation 

 

Photograph 13 – Location 2 
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Photograph 14 – Location 2 

 

Photograph 15 – Location 2 sample 

 

Photograph 16 – Location 2 sample profile 

 

Photograph 17 – Location 3 

 

Photograph 18 - Location 3 

 

Photograph 19 – Location 3 sample 
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Photograph 20 – Location 4 

 

Photograph 21 – Location 4 

 

Photograph 22 – Location 4 sample 

 

Photograph 23 – Location 4 sample profile 

 

Photograph 24 – Rooftop parapet capping 

 

Photograph 25 – Location 5 
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Photograph 26 – Location 5 

 

Photograph 27 – Location 5 sample 

 

Photograph 28 – Location 5 sample profile 

 

Photograph 29 – Location 6 

 

Photograph 30 – Location 6 sample  

 

Photograph 31 – Location 6 sample 
profile 
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Annexure F: Elevation 
Mark-ups 
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Annexure G: Cladding Test 
Results 

  



 

 
 

 

 

Report prepared by 

 

MARK WAINWRIGHT ANALYTICAL CENTRE 

on 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

by 
 

D. D’ADAM 

 

 

for 

 

 
Company:  Core Pty Ltd 

Contact:  Ian Pomeroy 

 
 

 

09 November 2020 

 

 

Project No 202516 
 

 

 

COMMERCIAL-IN-CONFIDENCE 

 

 

Any use of the Report, use of any part of it or use of the names University of New South Wales and 

UNSW, the name of any unit of the University or the name of the consultant in direct or in indirect 

advertising or publicity is forbidden.  

ANALYSIS OF CLADDING 

SAMPLES  

75 – 77 SHORTLAND ESP. 

NEWCASTLE 

 



 

 
 

 

 

 

COMMERCIAL IN CONFIDENCE 

ANALYSIS OF CLADDING SAMPLES  

75 – 77 SHORTLAND ESP. NEWCASTLE 

 

1.0 SAMPLES 

Six plastic sachets each containing a cladding sample were received for 

analysis. The samples were identified as follows: 

Sample 1 75 – 77 Shortland Esp. #1  

Sample 2 75 – 77 Shortland Esp. #2 

Sample 3 75 – 77 Shortland Esp. #3  

Sample 4 75 – 77 Shortland Esp. #4  

Sample 5 75 – 77 Shortland Esp. #5  

Sample 6 75 – 77 Shortland Esp. #6  

I have been asked to identify the material in the cladding samples and 

determine their ICA classifications. 

 

2.0 METHODOLOGY AND RESULTS 

The aluminium was removed from the core samples which were then analysed by 

Infrared Spectroscopy to identify the polymer material. The core samples were 

then ashed and the ash (inert filler) was analysed for elemental composition by X-

Ray Fluorescence Spectrometry. 
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3.0  COMPOSITION OF FILLER 

The compositions of the ash (inert filler) from the samples were as follows: 

 #1 #2 #3          #4   

Mineral content 37.9% 45.5% 39.1% 37.6% 

 

Alumina 0.65% 0.15% 0.45%  0.66% 

Sodium oxide 0.53% 0.53% 0.44%    0.55%  

Iron oxide 0.45% 0.37% 0.36%  0.44%  

Titanium dioxide 2.17% <0.01% 2.35%  2.29% 

Calcium oxide 11.2% 2.13% 6.47%  11.6%       

Nickel oxide <0.01% 0.04% <0.01% <0.01%  

Magnesium oxide 79.4% 88.6% 84.9%       77.9% 

Silica 4.85% 4.56% 4.06%  5.86% 

Sulphur trioxide 0.22% 0.02% 0.09%  0.27% 

Phosphorus pentoxide 0.17% 0.09% 0.23%  0.18% 

Potassium oxide 0.04% 0.01% 0.03%  0.05%        

Zinc oxide 0.02% 0.83% 0.02%   0.02%   

Barium oxide 0.15% <0.01% 0.07%  0.22%   

Manganese oxide  0.03% 0.03% 0.03%  0.03%  

Copper oxide 0.01% 0.03% 0.02%   <0.01% 

Chromium oxide <0.01% <0.01% <0.01% <0.01% 

Lead oxide <0.01% <0.01% <0.01%  <0.01%   

Loss on ignition (1050°C) n.d  n.d n.d n.d  

 

nd = not determined due to insufficient mass of ash 
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The composition of the ash from the sample was as follows: 

 #5   #6 

Mineral content 45.0% 44.9% 

 

Alumina 0.12% 0.13% 

Sodium oxide 0.54% 0.52% 

Iron oxide 0.36% 0.31%   

Titanium dioxide <0.01% <0.01% 

Calcium oxide 1.93% 2.12% 

Nickel oxide 0.02% 0.05%  

Magnesium oxide 88.6% 88.1%   

Silica 3.88% 3.74%   

Sulphur trioxide 0.02% 0.02%     

Phosphorus pentoxide 0.09% 0.08%   

Potassium oxide 0.01% 0.01%   

Zinc oxide 0.82% 0.84%     

Barium oxide <0.01% <0.01%      

Manganese oxide  0.03% 0.03%  

Copper oxide <0.01% <0.01%     

Chromium oxide 0.04% 0.06%   

Lead oxide <0.01% <0.01% 

Loss on ignition (1050°C)  n.d  n.d 

 

nd = not determined due to insufficient mass of ash 
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4.0  CONCLUSIONS  

The core sample #1 consisted of 43.6% magnesium hydroxide, 7.6% calcium 

carbonate, 3.5% other mineral matter and approximately 45% polyethylene/EVA 

copolymer. 

The cladding sample #1 is classified as ICA Category A. 

 

The core sample #2 consisted of 58.3% magnesium hydroxide, 1.7% calcium 

carbonate, 4.2% other mineral matter and approximately 36% polyethylene/EVA 

copolymer. 

The cladding sample #2 is classified as ICA Category A. 

 

The core sample #3 consisted of 48.0% magnesium hydroxide, 4.5% calcium 

carbonate, 3.4% other mineral matter and approximately 44% polyethylene/EVA 

copolymer. 

The cladding sample #3 is classified as ICA Category A. 

 

The core sample #4 consisted of 42.4% magnesium hydroxide, 7.8% calcium 

carbonate, 3.9% other mineral matter and approximately 46% polyethylene/EVA 

copolymer. 

The cladding sample #4 is classified as ICA Category A. 

 

The core sample #5 consisted of 57.7% magnesium hydroxide, 1.5% calcium 

carbonate, 4.3% other mineral matter and approximately 37% polyethylene/EVA 

copolymer. 

The cladding sample #5 is classified as ICA Category A. 

 

The core sample #6 consisted of 57.2% magnesium hydroxide, 1.7% calcium 

carbonate, 4.4% other mineral matter and approximately 37% polyethylene/EVA 

copolymer. 

The cladding sample #6 is classified as ICA Category A. 
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Note:  The calculation for magnesium hydroxide content assumes that all 

magnesium found in the ash was present as magnesium hydroxide. The calculation 

for calcium carbonate content assumes that all calcium found in the ash was 

present as calcium carbonate. 

 

The ICA Classifications assigned are correct as per September 2020 revision 

of the ICA Guidelines. 

 

 

 

Dominic D’adam, BSc/BE(Hons) 

Chemical Consulting Laboratory 

Mark Wainwright Analytical Centre, UNSW 

09 November 2020
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Annexure H: Building 
Product Use Ban 

  



 

 

BUILDING PRODUCT USE BAN 

 

NOTICE UNDER SECTION 9(1) OF THE BUILDING PRODUCTS (SAFETY) ACT 2017 

 

I, Rosemary Ann Webb, Commissioner for Fair Trading, Department of Finance, Services and 
Innovation: 

PROHIBIT the use of aluminium composite panels (ACP) with a core comprised of greater 
than 30 per cent polyethylene (PE) by mass (‘the building product’) in any external cladding, 
external wall, external insulation, façade or rendered finish in:   

o Class 2, 3 and 9 buildings with a rise in storeys of three or more and Class 5, 6, 7 
and 8 buildings with a rise in storeys of four or more (Type A construction as defined 
in the Building Code of Australia); and 

o Class 2, 3 and 9 buildings with a rise in storeys of two or more and Class 5, 6, 7 
and 8 buildings with a rise in storeys of three or more (Type B construction as 
defined in the Building Code of Australia), 

subject to the following exceptions: 

a) the building product is not deemed combustible by successfully passing a test in 
accordance with Australian Standard 1530.1-1994 ‘Methods for fire tests on building 
materials, components and structures’ (AS 1530.1);  

or 

b) the building product and proposed external wall assembly has successfully passed a 
test for both the EW (external wall fire spread) and BB (building-to-building fire spread) 
classifications in accordance with Australian Standard 5113 ‘Fire Propagation testing 
and classification of external walls of buildings’ (AS 5113) and the proponent of the 
use of the building product tested to AS 5113 documents by statutory declaration that 
the building product will be installed in a manner identical to the tested prototype wall 
assembly or façade, 

and  

c) the AS 1530.1 or AS 5113 test results to be relied upon to except a building product 
from the ban are produced by an Accredited Testing Laboratory, and describe the 
methods and conditions of the test and the form of construction of the tested building 
product or prototype wall assembly or façade, and are dated on or after 1 July 2017. 

 

This building product use ban commences Wednesday 15 August 2018 and remains in force 
until it is revoked. 

 
 
 
 
 

 

ROSEMARY ANN WEBB  

COMMISSIONER FOR FAIR TRADING 

DEPARTMENT OF FINANCE, SERVICES AND INNOVATION 
 
 
 
 



 

 

Notations 

 

For the purposes of this Notice: 

Accredited Testing Laboratory means: 

i. an organisation accredited by the National Association of Testing Authorities (NATA) 
to undertake the relevant tests; or  

ii. an organisation outside Australia accredited to undertake the relevant tests by an 
authority, recognised by NATA through a mutual recognition agreement; or  

iii. an organisation recognised as being an Accredited Testing Laboratory under 
legislation at the time the test was undertaken.  

Proponent is taken to be one of the following persons: 

i. the person recommending or specifying the use of the building product;  

ii. the person who uses the building product; or 

iii. the Owner within the meaning of the Building Products (Safety) Act 2017 (‘the Act’). 

Rise in storeys has the meaning given to it in Clause C1.2 of the BCA. 

Under the Act, it is an offence for a person to cause a building product to be used in a building 
in contravention of a building product use ban.1  

It is also an offence under the Act for a person to, in trade or commerce, represent that a 
building product is suitable for use in a building if that use would contravene a building product 
use ban.2  

Part 4 of the Act makes provision for the identification and rectification of buildings where a 
building product the subject of a building product use ban has been used in the building for a 
use that is prohibited by the building product use ban.  For the purposes of that Part of the 
Act, it does not matter if the building product was used in the building before the building 
product use ban is in force.3 

 

Reasons for Decision 

 
On 23 March 2018, I published a Notice under section 13 of the Act (the Notice) calling for 
submissions by 23 April 2018 on whether a building product use ban was warranted for the 
use of ACPs, particularly panels containing a polyethylene core, and/or polystyrene products, 
and/or other similar substances in any external cladding, external wall, external insulation, 
façade or rendered finish on a building of 2 or more storeys (use in external cladding).  
 
I received 28 public submissions in response to the Notice. The submissions were provided 
by a range of stakeholders including developers, builders, industry associations, fire safety 
consultants, composite panel suppliers and individuals.  
 
In deciding whether to impose a building product use ban, I have had regard to all public 
submissions that were received in response to the Notice.  
  
 
 
 

                                                
1 Section 15(1), Building Products (Safety) Act 2017.  
2 Section 15(3), Building Products (Safety) Act 2017.  
3 Section 17(2), Building Products (Safety) Act 2017.  



 

 

 
I have also considered: 
 

(a) advice from NSW Fire and Rescue; 
(b) independent expert advice specifically sought by the Department of Finance, Services 

and Innovation from building safety professionals with relevant technical knowledge 
and professional expertise; 

(c) the post incident analysis report of the Lacrosse Building fire by The Metropolitan Fire 
and Emergency Services Board dated 25 November 2014; 

(d) the Economic References Committee, Non-conforming building products – Interim 
report: Aluminium composite cladding dated 6 September 2017; 

(e) the Australian Government response to the Interim report: Aluminium Composite 
Cladding dated 26 February 2018; 

(f) the Phase 1 expert report of Professor Luke Bisby dated 2 April 2018 submitted to the 
Grenfell Tower Inquiry; 

(g) the approaches which have been adopted by other Australian Regulators, namely 
Victoria, Tasmania and South Australia on the use of certain types of composite 
panelling; and 

(h) publications of the NSW Cladding Taskforce. 

 
In reaching a decision, I have had regard to: 

- the likely contribution of specific types of ACPs to building fire safety 
- whether certain types of ACPs are unsafe within the meaning of the Act and should be 

banned from use in certain classes of building, and 
- whether any compliance tests exist to sufficiently manage the safety risks posed by 

certain products. 
 
Having considered all of this information, I am satisfied that the building product is unsafe for 
use in any external cladding, external wall, external insulation, façade or rendered finish in 
buildings of Type A and Type B construction, as defined in the Building Code of Australia, 
subject to specified exceptions.  I therefore decided to prohibit the use of the building product 
in the terms of the building product use ban set out above. My reasons for making this decision 
are as follows: 
 
1) Fires which are associated with ACP with a PE core on Type A and Type B construction 
pose a safety risk 

Recent public events have demonstrated the safety risk associated with the use of ACP with 
a PE core in multi storey buildings, including Type A and Type B construction. Events such as 
the Lacrosse building fire in Melbourne on 25 November 2014 and the Grenfell Tower fire in 
London on 14 June 2017 demonstrated that there are likely to be public safety risks associated 
with the use of certain types of cladding, including ACP with a PE core. Similar fire events in 
China, France and the United Arab Emirates have also been linked to the use of combustible 
cladding.   

Fires on multi storey buildings have a range of inherent complexities resulting from the height 
of the building and may require more specialised equipment. Fires which are associated with 
external cladding consisting of ACP with a PE core, such as the Lacrosse Building fire and the 
Grenfell Tower fire, introduce additional risk owing to the rapid vertical spread of fire 
associated with these building products. Such fires must be carefully managed to respond to 
the potentially higher incidence of fatalities which are more likely to be caused by such a fire.  

The Lacrosse Building fire was managed by an internal sprinkler system that was found to 
have operated well above specification in the majority of the units impacted by the fire to stop 
its spread. It therefore cannot be presumed that a sprinkler system would operate to mitigate 
the spread of fire in similar circumstances.  



 

 

NSW Fire and Rescue identify building products including ACP with a PE core as a safety risk 
capable of causing rapid fire spread. The use of such building products may put fire fighters 
and occupants in unsafe situations including exposure to falling debris in the instance of fire.  

2) ACP with a core comprised of greater than 30 per cent PE by mass used in contravention 
of the National Construction Code (NCC) poses a safety risk within the meaning of the Act 

The various types of ACP are distinguished by the composition of their core. The composition 
of the core is important as it is considered to significantly influence the fire properties of the 
panel. The majority of ACPs have a core material that is a mixture of PE, mineral fillers and/or 
fire retardants. The CSIRO, who were asked to provide advice by the Australian Government 
on the various types of ACPs currently manufactured, described three ‘classes’ of core 
composition: 

1) Less than three per cent PE – such composition produces a product classified as ‘A2’ 
ACP under European fire certification; 

2) Approximately 30 per cent PE – such composition produces a product classified as 
‘FR’ (fire retardant) under European fire certification; and 

3) Approximately 100 per cent PE. 

Unlike European fire certification, the NCC does not consider or make distinctions based on 
the composition of panels, including the core, as it requires ACP to be non-combustible as 
defined by AS 1530.1. However, some Australian suppliers identify their ACP products as 
complying with A2 or FR European standards to represent that the ACP product is non-
combustible.  

PE is a thermoplastic substance which has poor fire performance and is quickly prone to 
melting and dripping when exposed to high temperatures, such as in the event of a fire. The 
heat from a fire can quickly conduct through the outer ACP, noting the width of these panels 
is no greater than 6mm, and ignite the highly flammable core. These materials combust in a 
manner that makes fire response extremely challenging for emergency services.  

Cladding, including ACP with a PE core of some proportion, is often used for the purposes of 
aesthetics to act as a cover for part or all of the external walls of a building. In the event of a 
fire, the use of ACP with a PE core on a multi storey building can significantly increase the 
amount of energy that is released by the cladding and contribute to the rapid spread of fire.  

A ban directed only to ACP with a core comprised of greater than 30 per cent PE targets the 
impact of the product ban and focuses regulatory intervention on the types of ACP panels that 
are most likely to pose a safety risk. This threshold aligns with the FR European standard 
which is considered the benchmark for an ACP product to be of low flammability.  

Given that the Victorian Building Authority also enforces a restriction on ACP with a core 
specifically comprised of 30 per cent or more PE by mass, it is considered appropriate to align 
NSW’s building product use ban with the requirements of the second largest state in which 
construction work is performed. It is noted however that the Victorian approach differs from 
the NSW approach. Under the Victorian approach products are required to be submitted to 
the Victorian Building Appeals Board to be determined whether the proposed use of the 
product complies with the relevant Act and Regulations. In this regard, the Victorian approach 
equates to an ‘approval’ under the Victorian planning and building regime. The NSW approach 
under the proposed ban creates a specific gateway which affected products must navigate, 
but still requires that the product and the related construction use is separately and additionally 
subject to all the normal planning assessment and approvals, including compliance with the 
NCC, under NSW laws. 

3) At present, the NCC is not sufficient to regulate building products and cannot be relied on 
in isolation to address the safety risks associated with the use of ACP with a core comprised 
of greater than 30 per cent PE by mass  



 

 

The NCC is a national performance-based code which outlines mandatory performance 
requirements for the building and construction industry. Under the NCC, ACP with a PE core 
is permitted for use if the product satisfies the performance requirements of the NCC.  

However, misapplication of or non-compliance with the performance requirements of the NCC 
raises a significant risk and concern for the safety of buildings and the community.  

The operation of the NCC presents challenges to entities in the building industry and 
regulators. Concerns with the combustibility of external cladding (specifically ACP with a PE 
core) and the role of the NCC have been noted in reports by domestic and international bodies. 
There is evidence that NSW is directly affected as the NSW Cladding Taskforce identified over 
400 buildings as “having cladding in a quantity, location and/or arrangement wh ich potentially 
increases fire risks” despite the requirements of the NCC.  

Victoria, South Australia and Tasmania have determined it appropriate to implement new 
measures in addition to existing requirements under the NCC to respond to the challenge of 
non-compliant cladding. 

Based on the sources considered, a genuine concern exists that the NCC cannot be relied on 
in isolation to address the safety risks associated with the use of ACP with a core comprised 
of greater than 30 per cent PE by mass.   

4) A building product use ban can be imposed subject to exceptions that will enable the use 
of the building product if a nominated test is satisfied 

Expert advice and other sources which I considered identified recognised testing that applies 
to the building product as determined by Australian Standards and/or in certain circumstances 
called upon by the NCC, including AS 1530.1 and/or AS 5113. I have formed the view that the 
safety risk posed by ACP with a core comprised of greater than 30 per cent PE by mass can 
be managed if the product meets the testing requirements of AS 1530.1 and/or AS 5113. For 
this reason, the building product use ban is subject to exceptions that permit the use of the 
building product in Type A and Type B construction if the building product is tested in 
accordance with either AS 1530.1 or AS 5113.  

AS 1530.1 is an individual product test which determines the combustibility of a building 
material within the criteria given in Clause 3.4 of the Standard. Separately AS 5113 sets out 
the procedures for the fire propagation testing and classification of external walls of buildings 
according to their tendency to limit the spread of fire via the external wall and between adjacent 
buildings. AS 5113 is more appropriate for testing entire wall assemblies or façades consisting 
of external cladding, rather than an individual product. This Standard is applicable to fire 
propagation via all external vertical or near vertical surfaces and covers all types of external 
wall systems, including façades, outer skins, core materials, cavities and attachments. The 
application of AS 5113 as part of a building product use ban is considered appropriate to 
ensure that building products that pose a safety risk, including to the lives of occupants, fire 
fighters and the community, are not used in NSW.  

In order to meet the requirements of the proposed exception it is considered appropriate that 
tests be supported with a report from an Accredited Testing Laboratory which describes the 
methods and conditions of the test, the form of construction of the tested prototype. Where AS 
5113 is relied upon, a statutory declaration will be required by the proponent of the use of the 
building product to declare that the building product will be installed in a manner identical to 
the tested prototype wall assembly or façade.  This additional step is required to ensure that 
proponents understand and verify that the prototype wall assembly tested is in fact the wall 
assembly subsequently used and installed. 

To ensure that testing takes account of the understanding of the fire performance of ACP 
products since the Grenfell Tower Fire, test reports against AS 1530.1 and/or AS 5113 are 
required to have been undertaken no earlier than 1 July 2017.  
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Annexure I: Richard 
Crookes Constructions 
Cladding Letter 

  



 
 

Richard Crookes Constructions Newcastle Pty Limited                                                     www.richardcrookes.com.au 

Suite 1, Level 1, 118 Belford street Broadmeadow, NSW 2292 T:  02 4952 6777    F:  02 4952 8187 

17th May 2019 
 
Amanda Soronaivalu 
Deputy Branch Manager / Strata Manager 
Body Corporate Services 
 

 
RE: EXTERNAL CLADDING - ARENA SOUTH APARTMENTS, SHORTLAND ESPLANADE, 
NEWCASTLE, 2300 
 
Dear Amanda, 
 
In response to your request for confirmation on the aluminium composite cladding panels used on 
the Arena South project, I can advise that these panels have been supplied by Fairview 
Architectural. Vitrabond FR Aluminium Composite Panels were used on the Arena South Building. 
 
These panels have been tested to Australian fire test standards and they were certified under the 
Australian and New Zealand CodeMark system. 
 
Richard Crookes Constructions (RCC) notes that, prior to the construction of the Arena South 
Building’s Façade, a review of these cladding products and fire performance testing was conducted 
with the project’s Principal Certifying Authority and they were deemed to be suitable. 
 
If you are interested in additional information on this product, the following link is of an informative 
video, which has been produced by Fairview: 
 
https://www.youtube.com/watch?v=H73L5-_pcz0 
 
 
I trust that this satisfies the query and arrests any concern. 
  
 
Yours faithfully, 
For and on Behalf of RICHARD CONSTRUCTIONS PTY LIMITED 
 
 

 
     
Chris Hamilton 
Project Manager 
 

https://www.youtube.com/watch?v=H73L5-_pcz0
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Advice: CodeMark Certi�cates withdrawn

Wednesday, 20 February 2019

Under NCC Volume One A2.2 and NCC Volume Two 1.2.2, a current CodeMark Australia or
CodeMark Certi�cate of Conformity is one form of evidence to support that the use of a material,
product, form of construction or design meets a Performance Requirement or a Deemed-to-
Satisfy Provision of Volumes One and Two of the NCC.

The CodeMark Australia Scheme is administered by JAS-ANZ. Under the Scheme Rules, a CodeMark
Certi�cation Body is responsible for decisions and actions relating to an application for a Certi�cate of
Conformity including termination, suspending and withdrawing a certi�cate holder’s Certi�cate of
Conformity.

We have been informed by JAS-ANZ that the following Certi�cates of Conformity have recently been
withdrawn by the relevant Certi�cation Body:

CM40029 – Ozone Panel Building Systems
CM40066 – Alpolic A2
CM40067 – Alpolic FR
CM40076 – Ultrabond FR
CM40079 – Vitrabond FR
CM40082 – Dulux Exsulite TM Kooltherm Façade System
CM40093 – Larson FR
CM40138 – Dulux Exsulite TM Thermal Façade non-cavity system
CM40162 – Cladex FR

Withdrawal of these Certi�cates of Conformity means that they are no longer current and are therefore
not recognised as a form of evidence of suitability under NCC Volume One A2.2 and NCC Volume Two
1.2.2, as implemented through State and Territory legislation. JAS-ANZ maintains a register of current
Certi�cates of Conformity on its website .

If the products covered by these withdrawn Certi�cates of Conformity are to be used in a building, in
accordance with relevant State and Territory legislation, practitioners would need to satisfy themselves
through another form of evidence of suitability that the use complies with the appropriate provisions of
the NCC.



 No agent available

http://www.jas-anz.org/
http://abcb.gov.au/ABCB/Contact-Us/Contact-Us-Wizard


 

 

 


